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1.  This is an appeal by the convict Babu, who has been tried
and convicted by Mr. Anil Kumar Pandey, the then Additional
Sessions Judge, Court No.01, Mathura vide judgment and order
dated 25.01.2022 passed in Sessions Trial No. 817 of 2017 on a
charge of murder punishable under Section 302 of the Indian
Penal Code, 1860 (for short, 'IPC') and sentenced vide order
dated 27.01.2022 to imprisonment for life together with a fine in
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a.m. by Smt. Sarvesh wife of Radhey Shyam, an aunt of the
appellant, saying that she was a resident of the place near Radha
Kishan Dham, Mathura and that her nephew, Babu son of Dwarka
Prasad was a resident of Ganeshpuram Colony, P.S. Sadar Bazar
(the appellant). She had gone over to the appellant’s house on
03.09.2017 in the morning hours in connection with some
personal work, when she saw that the appellant Babu’s wife
Shashi and both his sons were lying dead in their house. The
appellant was not there. It was also reported that all three had
been done to death with some sharp edged weapon. The
informant requested investigation and necessary action in the
matter. A copy of the written report is on record and marked as EXx.
Ka1.

3. On the basis of the aforesaid written report, a check First
Information Report (for short, 'FIR") was registered on 03.09.2017
at 9.15 a.m. vide G.D. Entry No. 21, giving rise to Crime No0.403 of
2017, under Section 302 IPC, P.S. Sadar Bazar, District Mathura.
The check FIR is on record and marked as Ex. Ka-2. A copy of the
relevant G.D. Entry No.21 is also on record and marked as Ex.
Ka-3.

4. Here, it must be noted that during trial, apart from the
original written report, marked as Ex. AKa-1, two photostat copies
of the written information dated 03.09.2017 were also placed on
record and mistakenly marked as Exhibits A#19 and K&28.
Likewise, two photostat copies of the check FIR, in addition to the
one already marked as Ex. Ka-2, were also placed on record and

marked as Ex. K&18 and Ka27. In addition to the extract of the
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be superfluous documents, that were mistakenly marked as
Exhibits. These were, therefore, ignored by the learned Trial
Judge. We have also looked into the record and find that indeed
these documents, which are duplicates and superfluous, were

marked as exhibits by mistake. We also, therefore, ignore them.

5. Consequent upon registration of the crime, the Police
proceeded with the investigation and inquest for the deceased
Smt. Shashi commenced on 03.07.2017 at 10 a.m. ending at
12.15 p.m. Likewise, inquest for the deceased Jay Kishan also
commenced on the same day at 10 a.m. ending at 12.15 p.m.
Inquest for the deceased Neeraj commenced on 03.09.2017 at 10
a.m. ending at 1.00 p.m. The inquest report relating to Smt.
Shashi is on record as Ex. Ka-4, that relating to Jay Kishan as Ex.

Ka-5 and the one relating to the deceased Neeraj as Ex. Ka-6.

6. Autopsy on the cadavers of the three deceaseds was held
on 03.09.2017 at 6 p.m. Smt. Shashi sustained six incised
wounds and an abrasion. The cause of death opined was shock
and haemorrhage as a result of ante-mortem injuries. The
autopsy report is on record as Ex. AKa7. The autopsy report
relating to the deceased Jay Kishan shows that the deceased
sustained as many as fourteen incised wounds and the cause of
death indicated is shock and haemorrhage as a result of ante-
mortem injuries. This autopsy report is also marked, surprisingly
as Ex. Ka7. The marking of exhibits before the learned Trial
Judge for some reason, apparently attributable to lack of acumen
of the ministerial staff assisting the learned Judge, has gone

haywire at least in two instances. The third autopsy report relating
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7. The appellant was arrested on 03.09.2017 from his
brother’s home in Delhi by the Police and the arrest memo says
that he was wearing a shirt, that had blood stains on it, and a
Sando vest (baniyan), which too had blood stains. The appellant
is said to have made a confession to the Police about the crime at
the time of his arrest. The memo of his arrest-cum-recovery of
blood-stained clothes from him, which also carries a reference to
his confession, is on record and marked as Ex. K&33. The
appellant was brought back to Mathura by the Investigating
Officer, the S.H.O. of P.S. Sadar Bazar, Mathura and taken at 7.20
p.m. on 03.09.2017 to the appellant’'s house, situate in Mohalla
Ganeshpuram, and near the said house on a pucca road, the
party alighted from the police jeep. The appellant, who was hand-
cuffed, is reported to have moved ahead and crossed a culvert on
a drain adjacent to his house and into a vacant plot. There, from
the foliage of small baboo/ trees and shrubs, with the aid of a
torch, he recovered a banka (farsa) at 7.58 p.m. The recovery
memo describes the banka in graphic detail and says that on its
handle and the blade, there were blood stains and dried earth.
The appellant is said to have told the Police that this was the
banka that he had employed to kill all the three victims. He said
that he had hid it here before leaving for Delhi. The murder
weapon was secured and sealed. The Investigating Officer also
took samples of plain earth and blood-stained earth, which were
separately secured and sealed in two plastic containers, both
placed in a white cloth before affixing the seal. The memo
regarding these earth samples collected is on record as Ex.
Ka13.
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the learned Magistrate vide order dated 05.12.2017 committed the

case to the Court of Sessions for trial.

9. Before the Court of Sessions, the case was assigned to the
learned Additional Sessions Judge, Court No.01, Mathura for trial.
It came up before Mr. Amar Nath Singh, the Additional Sessions
Judge, Court No.1, Mathura on 06.01.2018 for the purpose of
framing charges. The learned Judge framed a solitary charge,
rather oddly, under Section 302/34 IPC. The appellant was read

over and explained the charge, who denied it and claimed trial.

10. The prosecution examined the following witnesses in

support of their case:

1. PW-1 — Smt. Sarvesh, the first informant,
2. PW-2 — Tejveer, a neighbour of the appellant,

3. PW-3 — CC 2439 Shekhar Chauhan, who got registered
the check FIR,

4. PW-4 — Raj Kumar Nohwar, an inquest witness,

5. PW-5 — Dr. Harsh Vardhan, who conducted postmortem
of the deceaseds,

6. PW-6 — HC 796 Naresh Sharma, who proved the
signatures of 10/ SHO Subodh Kumar Singh on various
documents and proved the charge-sheet,

7. PW-7 — Constable 372 Sonu Bhati, who proved the
material exhibits.

11. The prosecution produced the following documentary

evidence:

Sr. |Exhibit No. Exhibited documents with brief particulars
No.

1 Ex. Ka-1 Written report dated 03.09.2017 lodged with Police
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5 Ex. Ka-5 Inquest report of the deceased Jay Kishan dated
03.09.2017, proved by PW-4, Raj Kumar Nohwar

6 Ex. Ka-6 Inquest report of the deceased Neeraj dated 03.09.2017,
proved by PW-4, Raj Kumar Nohwar

7 Ex. Ka-7 Postmortem report of the deceased Jay Kishan dated
03.09.2017, proved by PW-4, Dr. Harsh Vardhan

8 Ex. Ka-7 Postmortem report of the deceased Shashi dated
03.09.2017, proved by PW-4, Dr. Harsh Vardhan

9 Ex. Ka-8 Postmortem Requisition Letter (Police Form No.33) sent
to the Civil Surgeon relating to the deceased Jay Kishan
dated 03.09.2017

10 |Ex. Ka-9 Police Form, bearing No. 4A/37

11 |Ex. Ka-10 Challan Lash of the deceased Jay Kishan dated
03.09.2017

12 | Ex. Ka-11 Letter to the C.M.O. dated 03.09.2017 for conducting
postmortem of the deceased Jay Kishan

13 |Ex. Ka-12 Photo Lash of the deceased Jay Kishan dated
03.09.2017

14 |Ex. Ka-14 Postmortem Requisition Letter (Police Form No.33) sent
to the Civil Surgeon relating to the deceased Neeraj
dated 03.09.2017

15 |Ex. Ka-15 Challan Lash of the deceased Neeraj dated 03.09.2017

16 |Ex. Ka-16 Letter to the C.M.O. dated 03.09.2017 for conducting
postmortem of the deceased Neeraj

17 |Ex. Ka-17 Photo Lash of the deceased Neeraj dated 03.09.2017

18 |Ex. Ka-21 Postmortem report of the deceased Neeraj dated
03.09.2017, proved by PW-4, Dr. Harsh Vardhan

19 |Ex. Ka-22 Postmortem Requisition Letter (Police Form No.33) sent
to the Civil Surgeon relating to the deceased Shashi
dated 03.09.2017

20 |Ex. Ka-23 Challan Lash of the deceased Shashi dated 03.09.2017

21 |Ex. Ka-24 Photo Lash of the deceased Shashi dated 03.09.2017

22 | Ex. Ka-25 Letter to the C.M.O. dated 03.09.2017 for conducting
postmortem of the deceased Shashi

23 |Ex. Ka-26 Letter to the RI relating to the deceased Shashi dated
03.09.2017

24 | Ex. Ka-30 Site-plan of the place of occurrence dated 03.09.2017,
proved by PW-6, HC Naresh Sharma

25 |Ex. Ka-31 GD Entry No. 39 dated 03.09.2017 Time 19.00 hours
regarding arrest of the accused, proved by PW-6, HC
Naresh Sharma

26 |Ex. Ka-32 GD Entry No. 40 dated 03.09.2017 Time 19.20 hours,
entering disclosure made by the accused, proved by
PW-6, HC Naresh Sharma

27 |Ex. Ka-33 Recovery memo of the clothes of the accused dated
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12. After the prosecution evidence was over, the statement of

the appellant was recorded under Section 313 Cr.P.C.

13. The appellant entered defence and produced Sanju @

Sanjay as DW-1 in support of his case.

14. The learned Trial Judge, after hearing learned Counsel for
the parties, by means of the impugned judgment and order dated
25.01.2022 convicted the appellant of the offence punishable
under Section 302 IPC, and sentenced him to imprisonment for
life vide order dated 27.01.2022, besides imposing a fine of
Rs.30,000/-, as already detailed.

16. Aggrieved, the appellant has preferred the present appeal.

16. Heard Mr. Abhishek Mayank, learned Counsel for the
appellant and Mr. Shashi Shekhar Tiwari, learned Additional

Government Advocate on behalf of the State.

17. It must be remarked at the outset that this is a case, which
rests entirely on circumstantial evidence. The two withesses of
fact, who have been examined by the prosecution, have not seen
the occurrence, or so to speak, the fact in issue: Whether it was
the appellant, who murdered the three victims? The witnesses of
fact can at best be said to be withesses of some relevant facts.
The standard, by which the prosecution have to prove a case of
circumstantial evidence, is well established. It is the duty of the
prosecution, firstly to prove all the circumstances, on which they
rely beyond doubt. It is then their burden to ensure that the
circumstances brought on record put together form such a

complete chain that it is consistent alone with the quilt of the
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Maharashtra, (1984) 4 SCC 116, which is a /ocus classicus on the

standards by which the prosecution have to establish their case,

where it rests on circumstantial evidence entirely. In Sharad

Birdhichand Sarda (supra), it was observed by the Supreme

Court:

“153. A close analysis of this decision would show that
the following conditions must be fulfilled before a
case against an accused can be said to be fully
established:

(1) the circumstances from which the conclusion of
guilt is to be drawn should be fully established.

It may be noted here that this Court indicated that the
circumstances concerned “must or should” and not “may
be” established. There is not only a grammatical but a
legal distinction between “may be proved” and “must be
or should be proved” as was held by this Court in
Shivaji Sahabrao Bobade v. State of Maharashtra [(1973)
2 SCC 793 : 1973 SCC (Cri) 1033 : 1973 Crl LJ 1783]
where the observations were made: [SCC para 19, p. 807:
SCC (Cri) p. 1047]

“Certainly, it 1is a primary principle that the
accused must be and not merely may be guilty before a
court can convict and the mental distance between
‘may be’ and ‘must be’ is 1long and divides vague
conjectures from sure conclusions.”

(2) the facts so established should be consistent
only with the hypothesis of the guilt of the accused,
that is to say, they should not be explainable on any
other hypothesis except that the accused is guilty,

(3) the <circumstances should be of a conclusive
nature and tendency,

(4) they should exclude every possible hypothesis
except the one to be proved, and

(5) there must be a chain of evidence so complete as
not to leave any reasonable ground for the conclusion
consistent with the innocence of the accused and must
show that in all human probability the act must have
been done by the accused.

154. These five golden principles, if we may say so,
constitute the panchsheel of the proof of a case based
on circumstantial evidence."
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would reside near the Radha Kishan Dham, Mathura. On
03.09.2017 in the morning hours, she went to her nephew's place,
that is to say, the appellant Babu's home, situate in Ganeshpuram
Colony. She had gone there in connection with some personal
work. Upon reaching, her nephew's home, she saw that his wife
Shashi and two sons of Shashi were lying dead. The appellant
was not present. All three had been done to death with a sharp
edged weapon. She also said that she had dictated the written
report before signing it and handed it over to the police station.
She proved the written report, which was then exhibited as Ex.
Ka-1.

19. This witness was cross-examined some weeks after her
examination-in-chief on 17.08.2018. She has said in her cross-
examination that the Police took down her statement on the 3™
between 10-10.30 of the clock. She said that she did not say in
her examination-in-chief that she is not much educated. She has
said further on in her cross-examination that she had gone for a
stroll, when she was told of the fact by a neighbour. She does not
remember the neighbour's name and address. She also stated
that she had written the fact in her report as well and said so in
her statement under Section 161 Cr.P.C. that she was told of the
fact by a neighbour. She did not know what the Police have
written. She also said that she cannot say why it was not
mentioned in her written report. It is also said that she does not
know if the fact about her going for a stroll was mentioned in the
written report or in her statement to the Police. It is then said that
the witness did not know, who had scribed the written report, Ex.

Ka-1 She did not know the scribe's address It is also testified
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redeeming feature that whatever is written in her report is based

upon her information.

20. The next witness of fact is Tejveer son of Ramesh Chandra,
who has been produced by the prosecution as PW-2. He has said
in his examination-in-chief that he is a resident of Ganeshpuram
Colony for the past three years. He carries on practice in medicine
as his source of livelihood. On 03.09.2017 at about 7 o'clock in
the morning hours, he heard a commotion, in response to which
he went over to Babu's house located in the colony. He saw a big
congregation of people there. The appellant Babu's house is
located in the colony just behind this witness's. He has testified to
the fact that in Babu's home, his wife Shashi and the two children
were lying dead. All three of them had been brutally done to
death. The appellant Babu was not present. A big crowd had
gathered there. The door of the appellant's house was locked and
the dead bodies could be seen from the window. Some persons
from the crowd suggested of breaking open the main door, but
this witness stopped them saying that the Police had to be
informed. It is also said by this withess that upon the suggestion
of others, who were there, it was he who gave information to the
Police at the Chowki, which is located within the township. The
Police arrived at the scene of crime upon his information. They
broke open the door and were into the process of taking
necessary steps when this witness came away. In his cross-
examination, which is very brief, this witness has said that he had
not seen the appellant Babu at his house over the past many
days. The weapon of crime was lying by the side to the dead

bodies To a suaaestion he said that he was not deliberatelv
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fateful day, Head Constable Suresh Chand was on duty along
with him at the police station, when Smt. Sarvesh, the informant,
had handed over a written report to Suresh Chand Sharma. The
Head Moharrir Suresh Chand Sharma had dictated the check FIR
to the computer typist, which was registered against unknown
offenders. Some part of it was typed by this witness as well. He
has testified that he had typed out G.D. Entry No. 21, on the basis
of which the case was registered at 9.10 a.m. at the police station.
He had brought along the original G.D. from the police office. He
had another typed written copy of the G.D. on him, which he
proved. He proved the check FIR as well and the copy of the G.D.
registering the crime. There is nothing remarkable in the

testimony of this witness.

22. Raj Kumar Nohwar, PW-4, is a panch witness and has
affirmed the fact that he signed the inquest reports relating to the

deceaseds.

23. Dr. Harsh Vardhan, PW-5, is the autopsy doctor. He has
said in his examination-in-chief that on 03.09.2017, he was posted
at the Combined Hospital, Vrindavan. He affirmed the fact that he
had carried out the autopsy on the cadavers of Smt. Shashi, Jay
Kishan and Neeraj. He has affirmed the respective injuries on
their dead bodies, all of which are multiple incised wounds. He
has said in his cross-examination that the incised wounds on Smt.
Shashi's dead body had varying width, which may lead to the
possibility that more than one weapons were used. He also said
that for the same reason, the assailants could be more than one.

The same holds true for the deceased Jay Kishan and Neeraj as
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24. Naresh Sharma is a Head Constable in the Police, who was
produced as PW-6. He has said in his examination-in-chief that on
03.09.2017, he was posted at P.S. Sadar Bazar, Mathura as a
pairokar. He has stated that investigation in the case was
undertaken by S.H.O. Subodh Kumar Singh, whose writing he
was acquainted with. He has proved the S.H.O.'s signatures on
various documents, including recovery memos etc. and the G.D.s.
He has testified towards the end of his examination-in-chief that
S.H.O. Subodh Kumar Singh had been murdered. In his cross-

examination, there is nothing remarkable.

25. The last witness examined on behalf of the prosecution is
Sonu Bhati, a Constable, who was posted at P.S. Sadar Bazar on
03.09.2017. He had accompanied S.H.O. Subodh Kumar Singh
and Senior Sub-Inspector Ravindra Yadav to the place of
occurrence. He has proved the collection of blood-stained and
plain earth and his signatures on the memorandum as also those
on the material exhibits carrying the two kinds of earth. He had
also accompanied the police party to Sonia Vihar, Delhi and to the
residence of the appellant's brother Tulsi Prasad. He has testified
to the recovery of the blood-stained shirt and vest that the
appellant was wearing. This witness has also witnessed the
recovery of the murder weapon, which the prosecution allege from
the foliage in an open plot of land near the appellant's house. The
statement that the appellant made at the time of recovery has also
been testified to. The witness has also proved material exhibits of
the recovery as also the recovery memorandum. In his cross-
examination, he has testified to a few matters that are relevant,

and in our oninion. must be auoted in his own words:
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81| Hoafoi® &1 Discloser statement @< ¥ Ugdl i Tad 718 ol JadT 31T

TE 2 I1e A6 &) fooett # gafom &1 g =1 off 78 for em S e & die e

B3 I8 T Gl §3AT I AT 9 G i fozars 2an om| &7 & dich ol < ST Gehal T
UG W fohdd WM W G o1 T e § el ford gamm €1 7 Ifeh Arsef ford gu 8l 4t
el UdT foh et @I 9 Ui 47 &8 9 §ich d Ui W U T A8 bl eall i Holl
AT T el | e, SRTESI B 01T Y3 o fohdl SAfard ol TTATE ol ST 7| SRS e
T IS TR L S9181 7T &l sRrEesil # Semeh & 99 W Siiar wefdn &1 st

I Uge T T for T o & e Sdt Fehar| S i & SR gl 9ardl § 39 a6 6
Sieh IR # et S €1 9k & et W TR & # foraelt awang & feraht dterd # fonam
Uy & 7 TE fora ga B 1 dich l 4R W G & U=y & 7 oft 7 form 1 78 91q 9 €
foh gEaTerl ¥ Ugel We H g for@r g3Tl ¢ foh BRRiied ™ HHaTRAl o F&dier S9ar 1|
U W fort it R e e |

TE AT T & foh T HIAaTel U1 TR Jo Holl 9 F i 1T &

Ig TEI & o 7 aics AfSIge Heled & THeT WKd el fohaT 7| Sich o afde < Hierd
W H sifohd T8l 61 2isel & ford 688 WX g ol & Wd H T8l fer@n 1

wesf - 20 STt FUS! F We, & ITH BTl A Ud I8 forear ¢ foh erret sh=nenTor &
FEATER 99918 T |

YS! Sl He, ST T Ik d1¢ Tiel Hige fhaT 71| W, § Iewid el & foh dusl W
fona fere TTel & 9 gl ekl TG o 21 50 e, OR fohelt Tarelst 718 o gedier T2l & 7

&1 {orEl TTaTE <l Tl TN STl % THIW §3 & SHY Il e HHATRAl & g&aier gl
FUESH I The, TR AT & BXd1eR Tai 61"

(emphasis by Court)

In the last question, that was put to the appellant under

Section 313 Cr.P.C., which is to the effect if he had anything else

to say, the appellant has stated:

"F " T & 7 THY e R A gia et § 3@ @1 ol gferd | W fawg welt 9
FO! FRATE P & qAT TAd GHA 9 fetieh W geAT g Qi §1 "o § Hefd
HTelTehdel #Y FUMeE W SAG T8l g &1 Hoit seal fe@m &1 # & g1 gger

O AT gl

27. The appellant produced in his defence, Sanju @ Sanjay son

of Dwarka Prasad as DW-1. DW-1 in his examination-in-chief has
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appellant's wife and children live in Mathura. The appellant would
visit his family once a month and provide them with money,
whenever he would visit them. Fifteen days antedating the
occurrence, the appellant had to come back to Delhi after
providing for his wife and children, and on the fateful night, the
appellant was with this witness in Delhi. After his wife and children
died, on 03.09.2017, the Police from P.S. Sadar Bazar came over
to his house at 12 noon. The other family members, upon inquiry
by the Police, told them that the appellant would be present with
the witness at his shop. On 03.09.2017, the two brothers were
transacting business on the footpath of the 25 feet wide road,
located at Sonia Vihar, when the Sadar Bazar Police came over
and took the appellant away. His brother was wearing clean and

untainted clothes with no blood spots on them.

28. The witness also says that the appellant had cordial
relations with his wife and children and there were no bickerings
between them. The witness has also said that the Police on the
following day, when the withess came over to Mathura, kept
assuring him that they would release the appellant by evening, but
they did not. Therefore, the witness on 05.09.2017 addressed an
application to the S.S.P., Mathura in this regard, a copy whereof is
on record. In his cross-examination by the prosecution, the
witness (DW-1) says that he lives in Delhi with his wife and
children. The appellant's children would study at Mathura and for
the said reason, he would not bring them over to Delhi. The
appellant would frequent his family at Mathura. The appellant and
this witness were five brothers. The eldest of them Tulsi Das lived

in Delhi: the second is the abppellant: the third in order of age was
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02/03.09.2017. The appellant had gone over to Mathura 7-8 days
earlier. On 03.09.2017, the appellant was arrested from their
shop. It was then that all of them came to know that the
appellant's wife and children had been murdered at Mathura. He
moved the S.S.P. in the matter, but did not know of the outcome.
The witness also says that he sells ladies' wares on the footpath.
There is a school across the footpath, called Hardang Public
School. The first information was lodged by their aunt against

unknown offenders.

30. The foremost circumstance that has been propounded by
the prosecution to establish the case is the fact that the appellant
and the three deceaseds were a family of husband, wife and two
children, and the fact that three of the family were found dead at
their residence with the appellant, the fourth family member
absent, throws the burden upon him under Section 106 of the
Indian Evidence Act to disclose facts specially within his
knowledge relating to the circumstances in which three others of
the family died. We must remark at the outset that the prosecution
have to establish their case even in a case of circumstantial
evidence and cannot rely upon the special knowledge of the
accused alone to relieve them of the overall burden under Section
101 of the Evidence Act. It is after the prosecution have
established the necessary incriminating circumstances, with only
some facts remaining unexplained, which possibly the prosecution
cannot know of, that the burden under Section 106 of the
Evidence Act can be invoked. In that case too, the failure to
discharge the burden would not jpso facto lead to a discharge of

the orosecution’s burden of bproof under Section 101 of the
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31. The mere fact that a family of four, that stayed together, out
of whom three were found murdered, when the fourth was not
around, is not a circumstance in itself to hold it as a circumstance
in itself against him as one link in his complicity. There could be
many possibilities compatible with the murder of the other family
members and yet consistent with the surviving member's
innocence. Therefore, the prosecution would have to show some
conduct on the surviving family member's part to indicate his
complicity in the crime that would serve as a circumstance in the
chain to be completed before the charge against him can be
brought home. Here, it is not that the prosecution have not
produced any evidence to show that the appellant's complicity
could be there, apart from his mere absence from the party's
family home. The prosecution have allegedly recovered blood-
stained clothes from the person of the appellant, which he wore at
the time when they arrested him from his brother's house in Delhi,
and then, also produced evidence of recovery of the weapon of
offence at his pointing, which may be admissible under Section 27
of the Evidence. Act.

32. The fact, therefore, if the absence of the appellant from his
home while his family were found murdered within the four-walls
of their house, is an incriminating circumstance to form a link in
the chain, would depend upon the fact if the recovery of blood-
stained clothes from the appellant's person and recovery of the
weapon of crime at his pointing out are established by the
prosecution. So far as recovery of the blood-stained shirt and the
vest that he wore at the time when the appellant was arrested

from his brother's home or mav be from their olace of business
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time of his arrest. There does not appear to be much cavil about
the fact that the appellant was indeed arrested from Delhi, though
there is an issue about the fact if he was arrested from his elder
brother Tulsi Das's home or the footpath shop, where he would
work along with his younger brother Sanju @ Sanjay, DW-1. That
matter, for the time being, can be kept aside as the foremost to
determine is the fact if the appellant was indeed arrested wearing
blood-stained clothes at Delhi, wherever he was. A perusal of the
recovery memo, Ex. Ka-33, shows that it is signed by the two
inspectors and the two constables Sonu Bhati and Pramod, who
were part of the police party, that had gone to Delhi to arrest the
appellant. The recovery memo is not signed by the appellant.
There are no signatures of any independent or public withess as
well. It also appears from the testimony of PW-7, Constable Sonu
Bhati, that no public withess was asked to witness the recovery. In
this connection, reference may be made to the following part of

the cross-examination of PW-7, Constable Sonu Bhati:

"THUS! I e, ST TT ITeh §1¢ AieT Hig? fohdT TET| e | Iowid el & foh Susl W

fora ford TTeSt & 9 gl -l G T &1 30 e W fohell T TTaTe & Sedler el & 7
Bl fordit TTaTg Rl eIt T | STET e THIW g3 & 399 I Aid HHATRAT & BE1ER 8l

HUE &l e, T AT F Ed1aR el 21"
33. What we find is that the evidence of recovery of these
blood-stained clothes from the person of the appellant is utterly
unreliable for three reasons: firstly, the fact that the appellant
himself did not sign the recovery memo and there is no
endorsement on the recovery memo that he was asked to sign it
but refused. The document is signed by the police party alone and

in the absence of the appellant signing it, or their being an
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adds to the suspicion about the fact itself; and, thirdly, it belies the
possible and plausible behaviour of any man, much less a
murderer, who has escaped from home and gone to his brother
that hours after the evil deed he would still wear blood-stained
clothes, almost carrying damning evidence wrapped about his
person. In the normal conduct of human affairs, after commission
of a gruesome crime, like murder, it is not only the expected
behaviour of an accused, but something borne by testimony of
crime etched in judicial records that the first thing that a murderer
does is to wash away the blood-stains; or at least attempt to do

SO.

34. This takes us to the question of the incriminating recovery of
the murder weapon at the pointing out of the appellant. The
recovery of the weapon of offence is recorded in a memo of
recovery dated 03.09.2017, which is on record as Ex. K&34. The

material part of the recovery memo reads:

"d SR ATetTehcet ekl (TRET) FHETId HodHodo 403/17 URT 302 IPC UHT X
TR T
31 feies 03.09.17 & # SHO Yoy FAR 8 7 do Iofo sft fams [ a g 10
1234 UHig AR T Fio 1944 Fi WK 7Y I@ ST TN SHio TAIA FAR &
HOHOFH0 403/17 9RT 302 IPC &M HeRX TR HY § FHfRd AfWGerd a1 Sfo ot
FIRET TA1E R/o TUIYIH I AT HEX STSTR & F1el IISFHIGHT SRIAET ATelTeheet
THERIT YehaaHT IURed & dgarel 3¢ AT 40 T 19.20 1 AT SHST JodTH
T BT & AT Bl FigelT TOITqRH fRrd Aehr wfdard) & T ael Uerh T 0 St
i AhT| AT 19 IUNFA S GAHS! TR G hio TR WIS & Fue € g F
IR Jae-0ge TR Te I qAT HeplH & T ATet ot o & uReER e g7l
TG &I @t wife W ugan| el wite § & 99a & B Ug 7 ghifedt # o
QYT BT FEIAT § FUTH TN AT cllg T ST (A1) THY e 19.58 Tt fepret o
[ T FiehT WX ST F el U & o osd T gt ot gt €1 1o 9rg 3 S fop
HTEd TE! 96 sl & A A i1 i gedl ol 8| faeet! ST & Ugal A 38 Fgl W four man
T SUTHET Shl bl Td hl 5 H Wb hUS § TR [Ah? Fagiiel Aied & T94T Higd




19
CRLA No. - 1952 of 2022

relate distinctly to the fact likely to be discovered so as to make
the appellant's statement to that extent admissible in evidence.
The Police apparently in some surreptitious manner recorded the
fact that the appellant would lead them to the place where he had
hidden the weapon of crime and set about the task of getting the
weapon recovered. How this was precisely done and how much in
breach of the law it was, is evident from the following part of

examination-in-chief of PW-7 Constable Sonu Bhati:

"gHedh ST & Tt gERIEe e a1g @l el & et St T AT ew AR
A AT AT AR IR § 78 TSR SU & Ieieh G FAR &l H, Hieead TG
FAR, SSI faw ared T yrTeAst oy FAR e, figera a1g gr1 ardt it e -
HA Dl TAG &g T 19-20 T A & W & U Ugd, el & Avgad &
T 38 TR A 9 W AT bt et € U AT bl @l aeh @l WiTe W Ugd | @t
TATe R T St o BI Ug 9 Ffedl # T <rd ol A hl Feradl § 99 & 19:58
TSI GUTERR T T Wle o dieh SATSRIeR = Tahret e TferIard = feam| §ick 1 e @te
T, ST TThS! T MeAThR S1 GIAT ATI §d <l HUT T el T TR 9T ke T ST 3Tl
g1 da H e T Seel T gaTl &1 Jich hl s 1 dfered 10 A & EH e &t
Tehlcll T ol TS hild 4 A 8| H&T Tl ohl orva1g hele 10 A, =818 5 AT
21 TR F Iq B FoA TS T A 21 9k T 99 W FA & ued 9 g el g2t @)
AIGerd 919 3 Sich TG A g T o7 o 7 3t aies 2, fored &7 sroeft ueht @ gt
Il bl BT ol €1 3! | faeell ST F Ugel gUT 741 471 TS A dich 7 A 81 59
W q&] Yeel-4 2Tl T G ik I gd €5 H WA, U H W Hid B TG
HIER AT e o AR H qIR R T ol e arTese Weled g S et SSI
g g1eg T o it A 7 forgardt o off 99 oY srarar s uHle, aeaey
ety HAR 185 3R SSI s ATeT a1 AT 91 o Hich TR gEdTei el 7 )"

36. In his cross-examination, this witness has testified:

"SI RIS T gl I Ukl df feedt foRet mfoge & awer Uy @ foeam) &g off
s Aferd forddt oft fiehasl o1 TTaTe =Tél ST 1T | 3R 1 & ohlg sl ek qelford
H A A G gd o T4 T Tads weft o At § Ao ol A el orn
T Al Hertord &1 Discloser statement @ & Ugel fohdT Tl TaTg ol Jear
SFYaT el T3t TG Tel ¢ | feoet H qarom a1 Hig o off 78 foran am 5 59 9 9
A AT dg W Goll AT W o7 98 Gt ol fe@rg dar o &7 # Jies ol d@n

—rr11r oT1TT1"
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information obviously being that the appellant had hidden the
weapon of murder at the place, wherefrom he got it recovered.
These cannot be read in evidence. The reason why it cannot be
read in evidence is that the first part of the memorandum or
panchayatnama under Section 27 of the Evidence Act has not
been drawn up, as the law requires it. It has not been drawn up at
the police station after calling two independent witnesses to
witness the disclosure made. The requirement is to record the
disclosure in the presence of witnesses, and thereafter, follow the
accused to the place about which he has made the disclosure,
along with the two independent witnesses. It is only if the
appellant had recovered the weapon of crime in the presence of
such panch witnesses, before whom he had made the disclosure,
would the evidence be admissible under Section 27. Else not. If
no independent witness was available to witness the disclosure,
the fact had to be recorded in the panchnama. In that event, the
evidence of the Investigating Officer would have to be considered.
Here, that is not the case. It is a case of utter breach where no
independent witness was summoned at the time of recording the
disclosure statement by the Investigating Officer at all. Otherwise
as well, in this case, the Investigating Officer, who could have
proved the recovery under Section 27, subject to fulfillment of
conditions which have not been adhered to here, has not been
produced to prove the fact because Subodh Kumar Singh, the
Investigating Officer, died shortly afterwards. The only witness of
the recovery made purportedly under Section 27 is PW-7, who
has been produced. This witness by his own evidence renders the

recovery suspect and surely one in breach of the salutary
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place wherefrom recovery was alleged and then attributing the
recovery at his pointing from the bushes in an open piece of land.
This kind of a recovery, which the prosecution want us to act upon
by resort to Section 27 of the Evidence Act far from satisfies the
requirements of the law. The law in this connection has been laid
down by the Supreme Court in Ramanand v. State of U.P., (2023) 16
SCC 510. The facts and the issue involved, relevant to the question
here, can best be recapitulated in the words of their Lordships in

Ramanand (supra). In Ramanand, the relevant facts were:

“Discovery of weapon of offence and bloodstained
clothes

54. It is the case of the prosecution that on 24-1-2010
the appellant-accused was picked up by the
investigating officer from nearby a bus stand and was
arrested in connection with the alleged crime. After
the arrest of the appellant-accused and while he being
in the custody at the police station, he is said to
have on his own free will and volition made a statement
that he would like to point out the place where he had
hidden the weapon of offence (banka) and his
bloodstained clothes after the commission of the
alleged crime. According to him, after such statement
was made by the appellant-accused, he along with his
subordinates set forth for the place as 1led by the
accused. There 1is something very unusual, that we have
noticed in the oral evidence of the investigating
officer. According to him while the police party along
with the accused were on their way, all of a sudden,
the investigating officer realised that he should have
two independent witnesses with him for the purpose of
drawing the panchnama of discovery. In such
circumstances, while on the way the investigating
officer picked up PW 2 Chhatarpal Raidas and Pratap to
act as the panch witnesses. According to the
investigating officer the accused 1led them to a
coriander field and from a bush he took out the weapon
of offence (banka) and the bloodstained clothes. The
weapon of offence and the bloodstained clothes were
collected in the presence of the two panch witnesses
and the panchnama, Ext. 5 was accordingly drawn. The
weapon of offence and the Dbloodstained clothes
thereafter were sent for the serological test to the
forensic science laboratory. We are of the view that
the courts below committed a serious error in relying

iminAan Fhacec nmniara Anf AviadAdAancra Af AaiacArnviavyiy, AnfF A €Ffa~A~+ 9 A
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evidence has been laid down by the Supreme Court in

Ramanand, where it is observed:

“56. If, it is say of the investigating officer that
the appellant-accused while in custody on his own free
will and volition made a statement that he would lead
to the place where he had hidden the weapon of offence
along with his bloodstained clothes then the first
thing that the investigating officer should have done
was to call for two independent witnesses at the police
station itself. Once the two independent witnesses
arrive at the police station thereafter in their
presence the accused should be asked to make an
appropriate statement as he may desire in regard to
pointing out the place where he is said to have hidden
the weapon of offence. When the accused while in
custody makes such statement before the two independent
witnesses (panch witnesses) the exact statement or
rather the exact words uttered by the accused should be
incorporated in the first part of the panchnama that
the investigating officer may draw in accordance with
law. This first part of the panchnama for the purpose
of Section 27 of the Evidence Act is always drawn at
the police station in the presence of the independent
witnesses so as to lend credence that a particular
statement was made by the accused expressing his
willingness on his own free will and volition to point
out the place where the weapon of offence or any other
article used in the commission of the offence had been
hidden. Once the first part of the panchnama 1is
completed thereafter the police party along with the
accused and the two independent witnesses (panch
witnesses) would proceed to the particular place as may
be led by the accused. If from that particular place
anything 1l1ike the weapon of offence or bloodstained
clothes or any other article is discovered then that
part of the entire process would form the second part
of the panchnama. This is how the Tlaw expects the
investigating officer to draw the discovery panchnama
as contemplated under Section 27 of the Evidence Act.
If we read the entire oral evidence of the
investigating officer then it is clear that the same is
deficient in all the aforesaid relevant aspects of the
matter.

57. The reason why we are not ready or rather reluctant
to accept the -evidence of discovery 1is that the
investigating officer in his oral evidence has not said
about the exact words uttered by the accused at the
police station. The second reason to discard the
evidence of discovery is that the investigating officer

has failed to prove the contents of the discovery
nanchnama The third reacon +to diceard the evidence e
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available was not examined by the prosecution for some
reason. Therefore, we are now left with the evidence of
the investigating officer so far as the discovery of
the weapon of offence and the bloodstained clothes as
one of the incriminating pieces of circumstances 1is
concerned. We are conscious of the position of law that
even 1if the independent witnesses to the discovery
panchnama are not examined or if no witness was present
at the time of discovery or if no person had agreed to
affix his signature on the document, it is difficult to
lay down, as a proposition of law, that the document so
prepared by the police officer must be treated as
tainted and the discovery evidence unreliable. In such
circumstances, the Court has to consider the evidence
of the investigating officer who deposed to the fact of
discovery based on the statement elicited from the
accused on its own worth.

58. Applying the aforesaid principle of 1law, we find
the evidence of the investigating officer not only

unreliable but we can go to the extent to saying that
the same does not constitute legal evidence.”

39. We have already noticed the manner in which a
surreptitious recovery, without recording a disclosure statement in
the presence of two independent witnesses, was effected by the
Police from an open piece of land. The manner in which the
recovery of the murder weapon was done, for all the reasons that
we have indicated hereinbefore and the principles laid down by
the Supreme Court in Ramanand, does not render either the
statement of the appellant or the fact discovered distinctly in
consequence thereof, admissible under Section 27 of the
Evidence Act. In our considered opinion, therefore, this
incriminating circumstance of recovery of the weapon of murder at

the pointing out of the appellant has to be discarded.

40. There is another facet to the issue of recovery in this case.
PW-7 in his cross-examination has very candidly acknowledged
the fact that the place from where the banka was recovered is an

open place, visible to all. During day time, the banka could be
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said in his cross-examination that when he visited the appellant's
house, he saw the weapon of murder lying close-by to the dead
bodies. This witness was never cross-examined by the
prosecution about this assertion of his. This renders the recovery

at the pointing out of the appellant highly suspect.

41. There is yet another angle to the matter. In a case of
circumstantial evidence, the assailant would have some
reasonable motive to commit the crime, which it is always safe to
consider and look into in such cases. Here, the testimony, that
has been offered by the prosecution, does not attribute any
motive to the appellant to commit such a gruesome crime. There
is some mention of a motive in the statement of the appellant
recorded by the Police under Section 161 Cr.P.C., bot no
evidence thereof could be produced in Court by the prosecution.
In the absence of some reasonable and potent motive in a case of
circumstantial evidence, like the present one, it would be unsafe
to convict the appellant. We are aware of the well settled principle
that the absence of motive alone will not be a ground to throw out
a prosecution based entirely on circumstantial evidence, where it
establishes the guilt beyond reasonable doubt, but in a case
where the circumstances otherwise do not establish the case, the
absence of motive, as in the present case, would certainly weigh
in favour of the appellant. In this connection, reference may be
made to Subhash Aggarwal v. State (NCT of Delhi), (2025) 8 SCC
440. In Subhash Aggarwal (supra), it was held:

“26. Nandu Singh v. State of M.P. [Nandu Singh v. State
of M.P., (2022) 19 SCC 301] was a case 1in which the
deceased was found missing and later his body
recovered. One of the witnesses deposed that the
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27. Reliance was placed on State of U.P. v. Kishanpal
[State of U.P. v. Kishanpal, (2008) 16 SCC 73 : (2010)
4 SCC (Cri) 182] wherein it was held that motive is
something which is primarily known to the accused
themselves and it is not possible for the prosecution
to always explain what prompted or excited them to
commit a particular crime. Motive is a very important
link in the circumstances which could prove the guilt
of the accused, and it loses its importance only when
there 1s direct evidence of eyewitnesses, which 1is
convincing and conclusive as to the guilt of the
accused.

28. However, it was also noticed in Kishanpal [State of
U.P. v. Kishanpal, (2008) 16 SCC 73 : (2010) 4 SCC
(Cri) 182] that even if there may be a very strong
motive for the accused to commit a particular crime, it
does not 1lead to a conviction by itself, if the
eyewitnesses are not convincing or the chain of
circumstances is not complete.

29. The declaration in the cited decisions and the
decisions relied on therein, is to the effect that if
the case is built solely upon circumstantial evidence,
absence of motive will be a factor that weighs in
favour of the accused. Just as a strong motive does not
by itself result in a conviction, the absence of motive
on that sole ground cannot result in an acquittal. When
the eyewitnesses are not convincing, a strong motive
cannot by ditself result in conviction, 1likewise when
the circumstances are very convincing and provide an
unbroken chain leading only to the conclusion of guilt
of the accused and not to any other hypothesis; the
total absence of a motive will be of no consequence.

30. We extract para 17 from a three-Judge Bench
decision, Jan Mohammad v. State of Bihar [Jan Mohammad
v. State of Bihar, (1953) 1 SCC 5] ; which also is of
vintage flavour, succinctly putting forth the
proposition: (SCC p. 12)

“17. Motive is a relevant fact under the Evidence Act
(Section 8). It is an important element in a chain of
presumptive proof where the evidence 1is purely
circumstantial, but it may lose importance in a case
where there is direct evidence by witnesses
implicating the accused. In a case such as the
present where the prosecution evidence itself shows
that the relations between the deceased and the
appellants were cordial, the absence of an apparent
motive, though not necessarily fatal to the
prosecution case, may reasonably be regarded as a
fact in favour of the accused. We think, therefore,
that the attempt to prove a motive against any of the
annellants has failed. [sicl”
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“21. At the very outset we may mention that sometimes
motive plays an important role and becomes a
compelling force to commit a crime and therefore
motive behind the crime 1is a relevant factor for
which evidence may be adduced. A motive is something
which prompts a person to form an opinion or
intention to do certain illegal act or even a legal
act but with illegal means with a view to achieve
that intention. In a case where there 1is clear proof
of motive for the commission of the crime it affords
added support to the finding of the court that the
accused was guilty of the offence charged with. But
it has to be remembered that the absence of proof of
motive does not render the evidence bearing on the
guilt of the accused nonetheless untrustworthy or
unreliable because most often it 1is only the
perpetrator of the crime alone who knows as to what
circumstances prompted him to a certain course of
action leading to the commission of the crime.”

(emphasis supplied)

32. Sukhpal Singh v. State of Punjab [Sukhpal Singh v.
State of Punjab, (2019) 15 SCC 622 : (2020) 1 SCC (Cri)
460] found that if prosecution establishes motive, it
will undoubtedly strengthen the prosecution case, but
to say that absence of motive will be fatal to the
prosecution, irrespective of other material before the
court in the form of circumstantial evidence is far-
fetched. Para 15 reads as follows: (SCC p. 627)

“15. The last submission which we are called upon to
deal with is that there is no motive established
against the appellant for committing murder. It 1is
undoubtedly true that the question of motive may
assume significance in a prosecution case based on
circumstantial evidence. But the question is whether
in a case of circumstantial evidence inability on the
part of the prosecution to establish a motive 1is
fatal to the prosecution case. We would think that
while it is true that if the prosecution establishes
a motive for the accused to commit a crime it will
undoubtedly strengthen the prosecution version based
on circumstantial evidence, but that is far cry from
saying that the absence of a motive for the
commission of the crime by the accused will
irrespective of other material available before the
court by way of circumstantial evidence be fatal to
the prosecution. In such circumstances, on account of
the circumstances which stand established by evidence
as discussed above, we find no merit in the appeal
and same shall stand dismissed.”

(emphasis supplied)
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42. In this case, we have relied on the absence of motive as
weakening one link in the chain of circumstances, which
otherwise is far from complete. It is not that on ground of absence

of motive alone, we opine in favour of the appellant.

43. There is yet another aspect of the matter. There is evidence
on behalf of the defence, that is to say, the testimony of DW-1, the
appellant's brother, who has said that the appellant would stay at
Delhi with him and work for a period of one month or 15 days and
periodically visit his family to provide for them. The brothers would
sell small time wares on the footpath of a particular road in order
to earn their livelihood. This witness has said that on the fateful
night, the appellant was with him and had come back from
Mathura after his last visit more than a week ago. This testimony
of DW-1 has to be read in conjunction with the evidence of PW-2,
who is a neighbour of the appellant's at Mathura. He has said in
his cross-examination that he had not seen the appellant at his
home for the past many days. This testimony of PW-2, while it may
not entirely support the stand of DW-1 that the two brothers worked
at Delhi with the appellant, visiting his family periodically at Mathura
because his children were studying there, appears to support the
fact that the appellant was not at Mathura for the past few days and
on the day of the crime. We emphasize that discarding defence
evidence and treating it always as second grade or unreliable
testimony, is neither a principle of law nor one of prudence. The
quality, character, origin and truthfulness of defence evidence must
be judged with an even scale, just as the case is with the
prosecution evidence. Here, both the evidence strongly support the

likelihood of the appellant, indeed staying with his brother at Delhi
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44, Upon consideration of all the circumstances, we find and
hold that the chain of circumstances is far from complete so as to
support a conviction for the appellant on the charge of murder of

his wife and two sons.

45. In the result, we allow this appeal, set aside the impugned
judgment and order dated 25/ 27.01.2022 passed by the
Additional Sessions Judge, Court No.01, Mathura in Sessions
Trial No. 817 of 2017 and acquit the appellant. The appellant is in
jail. He will be released forthwith unless wanted in connection with

some other case.

46. The appellant shall execute a personal bond in the sum of
Rs.25,000/- under Section 481 of the Bharatiya Nagarik Suraksha
Sanhita, 2023 (corresponding to Section 437-A of the Code of
Criminal Procedure, 1973) for his appearance, in the event of an

appeal being preferred against his acquittal.

47. Let the lower court records be returned.

(Sanjiv Kumar,J.) (J.J. Munir,J.)

July 13, 2026
Anoop



