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1. Heard Sri Ram Kishore Pandey, learned counsel for the
petitioners, Sri Rajesh Kumar Tripathi as well as Sri Kamlesh
Kumar Tripathi, learned counsel for respondent no.3 and Sri Tarun

Gaur, learned standing counsel for the state-respondents.

2. Brief facts of the case are that the dispute relates to khata
no.259, area 171 bigha 9 biswa;, khata no.279, area 8 bigha 15

biswa, situated in village Pach Pahra, Pargana+Tehsil Maudaha,
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pedigree is mentioned in paragraph no.2 of the writ petition. The
admitted family pedigree as mentioned in paragraph no.2
demonstrate that one Bihari Lal had three sons, namely, Hira Lal,
Ram Sahai and Mohan Lal. Respondent no.3 is the son of Hira
Lal. Petitioner no.1/Rama Kant is the son of Ram Sahai and
petitioner nos. 2 to 5 are the sons of Mohan Lal. According to the
petitioners, the aforementioned family was a joint Hindu Family
before 1959 and Hira Lal was the karta of the family and the
aforementioned joint Hindu Family had agricultural holding in two
villages, i.e., village Mataudh, District Banda and village Pach
Pahra, District Hamirpur. In village Mataudh, the total area held by
the joint family was 737 bigha 18 biswa and in village Pach Pahra,
the total area held by the joint family was 180 bigha 4 biswa, total
in both the villages, was 311 bigha 2 biswa. After the death of Hira
Lal, the family could not remain joint, accordingly, to avoid the
dispute, the land of both the villages was mutually partitioned and
Chhitha Batwara was prepared on 21.6.1959, showing the land
given to each of the co-sharers. The aforementioned Chhitha
Batwara was alleged to be signed by Ram Sahai, Mohan Lal and
Vijay Shanker. The Chhitha Batwara was alleged to be signed by
Sri Lal Bahadur Singh, Sheth Hazari Lal and Vishal Singh. In
paragraph no.5 of the writ petition, the particular of the area given
to all the three branches of the family as well as temple of Thakur
Ji are mentioned. Ram Sahai (father of petitioner no.1) filed a suit
under Section 176 of the Uttar Pradesh Zamindari Abolition and
Land Reforms Act, 1950 (hereinafter referred to as the "U.P. Z.A.
& L.R. Act"), claiming 1/3rd share in the land of village Mataudh.

In the aforementioned suit, Mohan Lal (father of petitioner nos. 2
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Hamirpur came under consolidation operation and objection under
Section 9-A(2) of the Uttar Pradesh Consolidation of Holdings Act,
1953 (hereinafter referred to as the "U.P. C.H. Act") was filed on
behalf of respondent no.3/Vijay Shanker, claiming 1/3rd share in
plot n0.259 and exclusive right in khata no.279 as well as denied
family partition between the parties. Ram Sahai (father of
petitioner no.1) filed his objection before the Consolidation Officer
to the objection filed by respondent no.3/Vijay Shanker, stating
that there was a family partition in which 83 bigha 4 biswa of
village Pach Pahra and 14 bjgha 18 biswa of village Mataudh was
given to him in mutual family partition and the parties are in
separate possession of their share of the khata in dispute. Issues
were framed and parties had adduced oral and documentary
evidence in support of their cases. The Consolidation Officer vide
order dated 16.1.1975 decided the matter, accepting the matter
on mutual family partition between the parties and directed the
partition of the share according to earlier partition taken place
between the parties. Against the order of the Consolidation Officer
dated 16.1.1975, the appeal was filed by respondent no.3 before
the Settlement Officer of Consolidation as well as petitioner nos. 2
to 5 have also filed appeal in respect to plot no.2000/4. The
Settlement Officer of Consolidation vide order dated 14.7.1975
allowed the appeal of respondent no.3/Vijay Shanker and
dismissed the appeal filed by petitioner nos. 2 to 5. Against the
order of the Settlement Officer of Consolidation dated 14.7.1975,
a revision under Section 48 of the U.P. C.H. Act was filed on
behalf of the petitioner which was heard and dismissed vide order
dated 28.5.1981. Hence, this writ petition on behalf of the
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3. This Court admitted the writ petition on 10.7.1981 and
directed that petitioners shall not be dispossessed from the land in

dispute.

4. In pursuance of the order dated 10.7.1981, parties have

exchanged their pleadings.

5. Learned counsel for the petitioners submitted that in a suit
under Section 176 of the U.P. Z.A. & L.R. Act, the finding was
recorded that there was a family partition in the family, as such,
the suit for partition cannot be entertained. He submitted that the
decree passed in the proceeding under Section 176 of the U.P.
Z.A. & L.R. Act, was maintained in appeal, as such, the finding
recorded in the suit under Section 176 of the U.P. Z. A & L.R. Act,
filed by father of petitioner no.1, will operate as res judicata
between the parties. He submitted that the consolidation court
cannot hold otherwise in view of the finality of the issue between
the parties. He further submitted that respondent no.3/Vijay
Shanker was party in the partition suit under Section 176 of the
U.P. ZA. & L.R. Act, as such, the finding recorded in the suit
under Section 176 of the U.P. Z.A. & L.R. Act will be binding upon
respondent no.3. He also submitted that Chhitha Batwara was
prepared by way of memorandum of the family partition, which
has already been arrived at and given effect at the spot, as such,
registration was not required under the law. He submitted that
Chhitha Batwara in respect of the share of Mohan Lal and temple
of Thakur Ji were signed by respondent no.3 and others as well
as the witnesses, as such, the consolidation court cannot hold

that there was bpartition in the familv He further submitted that
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respondent no.3/Vijay Shanker. He also submitted that oral and
documentary evidence on the question of possession of the
respective shares, on the basis of mutual partition, have also
been ignored by the consolidation authorities, as such, the
impugned order cannot be sustained in the eye of law. He further
submitted that the evidence adduced in respect to plot no.2000/4
was also proved which fully demonstrate that claim set up by the
petitioners should be allowed but the consolidation authorities
have held otherwise in arbitrary manner. He placed paragraph
no.11 of the writ petition in which particulars of the documentary
evidence adduced before the Consolidation Officer has been
mentioned. He also placed the averments made in paragraph nos.
20, 21 and 22 of the writ petition. He further placed the averments
of the supplementary affidavit filed in the writ petition in order to
demonstrate that the case of the petitioners has not been properly
examined by the consolidation authorities. He further placed the
averments made in the counter affidavit/supplementary counter
affidavit filed on behalf of the respondents in order to demonstrate
that there is no proper denial of the averments made in the writ
petition as well as in the supplementary affidavit, as such, the
averments made in the writ petition as well as well as
supplementary affidavit are accepted. He submitted that the
impugned orders passed by the Deputy Director of Consolidation

and the Settlement Officer of Consolidation should be set aside.

0. On the other hand, learned counsel for private respondent
no.3 submitted that respondent no.3 was minor during the period

the partition Chhitha was alleged to be prepared as well as the
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that the alleged Chhitha Batwara is not a registered document, as
such, no reliance can be placed upon the same. He submitted
that there is no illegality in the exercise of appellate jurisdiction as
well as revisional jurisdiction, as such, the instant writ petition

should be dismissed.

7. | have considered the arguments advanced by learned

counsel for the parties and perused the records.

8. There is no dispute about the fact that khata no.259 was
recorded in the name of petitioners and respondent no.3 jointly
and khata no.279 was recorded in the name of respondent no.3 in
exclusive manner. There is also no dispute about the fact that the
Consolidation Officer has decided the objection under Section 9-
A(2) of the U.P. C.H. Act, holding that partition had already taken
place between the parties. There is also no dispute about the fact
that appeal under Section 11(1) of the U.P. C.H. Act filed by
respondent no.3 was allowed and the appeal filed by petitioner
nos. 2 to 5 in respect to plot n0.2000/4 was dismissed. There is
also no dispute about the fact that revision filed by the petitioners
under Section 48 of the U.P. C.H. Act has been dismissed.

9. In order to appreciate the controversy involved in the matter,
the perusal of the issues framed before the Consolidation Officer
in the proceeding under Section 9-A(2) of the U.P. C.H. Act will be

relevant which are as under:-
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10. The admitted family pedigree of the parties as mentioned in
paragraph no. 2 of the writ petition will be also relevant for perusal

which is as under:-
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11.  The Consolidation Officer while considering all the 6 issues,

framed before him, has recorded finding of fact that khata in
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12. The Settlement Officer of Consolidation while deciding the
titte appeal, filed by respondent no.3, has held that the alleged
Chhitha Batwara is not require to be registered but it is not proved
that Chhitha Batwara has been given effect in the record and on
spot as such it can be relied upon. The Deputy Director of
Consolidation has also maintained the finding of the Settlement
Officer of Consolidation while deciding the revision under Section
48 of the U.P. C.H. Act filed by the petitioners.

13. In order to adjudicate the controversy involved in the matter,
the perusal of the finding recorded on issues no.1 in the
proceeding under Section 176 of the U.P. Z.A. & L.R. Act will be

necessary which is as under:-

"In order to prove family partition held in between the plaintiff and
defendants 1 and 2 the defendant no. 1 Mohan Lal has filed
Batwara Chitthi of the plots which fell in his share.

Plaintiff Ram sahai P.W.1 in his cross examination has shown his
ignorance of family partition and Batwara chitthi. The essence of
his deposition clearly shows that neither he admitted the fact nor
clearly denied it. Had he actually not agreed to the partition and
not signed the Batwara Chitthi, he might have definitely asserted
about non-occurrence of partition and Batwara Chitthi. The
concealment of the fact and assertion to ignorance reveals that
there had been family partition among plaintiff and defendant no. 1
and 2 and Batwara Chitthi was written with the consent of the
plaintiff and that was signed by the plaintiff along with defendants
and the witnesses.

From the statements of D.W.1 nam Sahai D.W. 3 Mohan Lal and

™ LTAF o2 I § ™ § 1§ o=mw @ ooge S s s mg awgw



Writ B No0.8491 of 1981

deposition of the plaintiff in his cross-examination. This
circumstances also supports the plea of the defendants regarding
partition of land holding and the parties accordingly have been
acting upon the alleged family partition.

Moreover, the defendant in his written statement has also taken
plea that some plots which are joint tenancy of the plaintiff and
defendants have not been included in the plaint. Khatauni extract
for 1372 to 1374F of village Mataundh shows that the plaintiff and
defendants are recorded as tenants but these plots as shown in
extract have not been mentioned rather they have been concealed
in the plaint. This also leads me to infer that the land shown in the
plaint does not contain the entire holding of the parties.

In view of the above discussion | hold that there had been family
partition among the parties and according to the terms therein they
stated to act upon.

Issue decided in affirmative. The suit suffers defendants and is
therefore liable to be dismissed.

Since suit deserves dismissal, it is needless to discuss other
issues and the plaintiff is not entitled to any relief."

14. The judgment/decree passed in the proceeding under
Section 176 of the U.P. Z.A. & L.R. Act was maintained in appeal
by the Additional Commissioner, as such, the Consolidation
Officer has rightly held that the partition has already taken place
but the Settlement Officer of Consolidation has illegally held that
the fresh partition is to be made and the plea of the earlier

partition is not proved.
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"10. In other words to put the binding effect and the essentials of a
family settlement in a concretised form, the matter may be
reduced into the form of the following propositions:

"(1) The family settlement must be a bona fide one so as to
resolve family disputes and rival claims by a fair and equitable
division or allotment of properties between the various members of
the family;

(2) The said settlement must be voluntary and should not be
induced by fraud, coercion or undue influence;

(3) The family arrangement may be even oral in which case no
registration is necessary;

(4) It is well settled that registration would be necessary only if the
terms of the family arrangement are reduced into writing. Here
also, a distinction should be made between a document containing
the terms and recitals of a family arrangement made under the
document and a mere memorandum prepared after the family
arrangement had already been made either for the purpose of the
record or for information of the court for making necessary
mutation.

In such a case the memorandum itself does not create or
extinguish any rights in immovable properties and therefore does
not fall within the mischief of Section 17(2) of the Registration Act
and is, therefore, not compulsorily registrable;

(6) The members who may be parties to the family arrangement
must have some antecedent title, claim or interest even a possible
claim in the property which is acknowledged by the parties to the
settlement. Even if one of the parties to the settlement has no title
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(6) Even if bona fide disputes, present or possible, which may not
involve legal claims are settled by a bona fide family arrangement
which is fair and equitable the family arrangement is final and
binding on the parties to the settlement."

16. It is material to mention that the Settlement Officer of
Consolidation has held that it is correct that there is no necessity
for registration of the family settlement but the Chhitha Batwara
was not taken into consideration on the ground that the same was
not proved as well as the same has not been given effect without
considering the finding recorded by the Consolidation Officer as
well as the earlier decree passed in the suit under Section 176 of
the U.P. ZA. & L.R. Act.

17. It is material to mention that according to mutual family

settlement the land given to the parties in both the villages were

as under :-

e Tenple '3_1 e
Village Visai shania ST TR G A 2 Thakur Jt .
pe—_tge Vijai gshankar Ram sehai Mohen L&l 103XV <

Bigha Biswas Bigha Bls. Bigha Bls- Bigha B:.a"ﬂas E

Mataunsh 56 10 14 18 4% 5 13 16 170 ;i

Pachpahars: 41 16 8% 4 54 14 T
Total 98 6 S e id 98 T 16

18. The perusal of abovementioned family settlement
demonstrate that all the three branches of the family have given
almost equal share in the entire holding situated in the two
villages which was just & proper family settlement to divide the
family property. It is further material to mention that about 3

bighas of land was already recorded in the name of Thakur Ji and
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as on spot as such there was no occasion to interfere with finding

of fact recorded by Consolidation Officer.

19. Considering the entire facts and circumstances of the case,
the impugned order dated 14.7.1975 passed by respondent
no.2/Settlement Officer of Consolidation, Hamirpur and 28.5.1981,
passed by respondent no.1/Assistant Director of Consolidation

are liable to be set aside and the same are hereby set aside.

20. The writ petiton stands allowed. The order of the
Consolidation Officer dated 16.1.1975 is maintained.

21. No order as to costs.

July 13, 2026 (Chandra Kumar Rai,J.)
C.Prakash



