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HON'BLE CHANDRA KUMAR RA|, J.
1. Heard Mr. Ramesh Chandra as well Mr. Shashi Prakash

Mishra, learned counsel for the petitioners, Mr.Amit Kumar Singh,
learned counsel for the private respondents and Mr. Sanjay

Kumar Ray, learned Standing Counsel for the state respondents.

2. Brief facts of the case are that the dispute relates to plot no.34

(2-11-4), plot n0.35 (0-8-19) and plot no. 37/1 (0-8-0) total area 3-
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manner as Sirdar. One suit under section 229-B of U.P. Zamindari
Abolition and Land Reforms Act, 1950 ( hereinafter referred to as
the U.P.ZA.& L.R. Act) was filed by respondent nos.2 and 3
(Jaglal and Faujdar) which was dismissed by trial court vide
judgement and decree dated 16.11.1970. Against the judgement
and decree of trial court dated 16.11.1970, appeal was filed by
respondent nos.2 and 3, which was allowed and matter was
remanded back before trial court to decide the suit afresh. During
pendency of the suit under section 229-B of U.P.Z.A. & L.R. Act
village in question came under the consolidation operation
accordingly suit under section 229-B of U.P.Z.A. & L.R. Act was
dismissed as abated. Against the basic year entry of Khata in
qguestion, an objection under section 9-A (2) of U.P. Consolidation
of Holdings Act 1953 (hereinafter referred as the U.P.C.H. Act)
was filed by respondent nos. 2 and 3 with the allegation that
Khata in dispute was acquired by Ghirau son of Rupan and after
death of Ghirau, Khata in question was recorded in the name of
his widow Smt. Jhinka @ Chhotka and after the death of Smt.
Jhinka @ Chhotka. Khata in dispute was succeeded by Chetai,
Jaglal and Fauzdar, but the Khata in dispute was wrongly

recorded in the name of Chetai in cxclusive manner as such
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Chetai and his brothers. The claim was also set up by petitioners
that the Khata in dispute was not recorded in the name of Smt.
Jhinka @ Chhotka as there was no identity and continuity of the
holdings of Smt. Jhinka @ Chhotka. The claim was also set up on
behalf of petitioners that the present holding is new holding
acquired exclusively by Chetai. The claim was also set up by
petitioners that there was no pleading of joint acquisition by
Chetai and respondent nos.2 and 3 from any joint family fund.
Issues were framed before the consolidation officer and parties
have adduced evidence in support of their case. Consolidation
officer vide order dated 30.5.1978, allowed the objection filed by
respondent nos.2 and 3 directing to record the name of
respondent nos.2 and 3 as co-tenure holder of Khata nos.277as
well as declared 1/3rd share of petitioner, respondent nos.2 and 3.
Against the order of Consolidation Officer dated 30.5.1978, an
appeal under section 11 (1) of U.P.C.H. Act was filed by
petitioners before Settlement Officer of Consolidation. Assistant
Settlement Officer of Consolidation heard the matter and vide
order dated 29.12.1978 allowed the appeal filed by petitioners
setting aside the order of Consolidation Officer dated 30.5.1978

and directed that Khata no.277 shall be recorded in the name of
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heard by Joint Director of Consolidation Officer and same was
allowed vide order dated 17.8.1979 accepting the claim of co-
tenancy set up by respondent nos.2 and 3 setting aside the
appellate order and maintaining the order of consolidation officer.
Hence this petition on behalf of the petitioners for the following

relief:-

"(i). Issue a writ in the nature of certiorari quashing the
order of the respondent no.1 dated 17.8.1979 (Annexue
IV) and confirming the order of the Assistant Settlement

Officer Consolidation dated 29.12.1978 (Annexure lil)."

3. This court admitted the writ petition and dispossession of the
petitioners from the land in dispute was stayed vide order dated

22.11.1979.

4. In pursuance of the order dated 22.11.1979, parties have

exchanged their pleadings.

5. Learned Counsel for the petitioners submitted that petitioners
were recorded in the basic year of consolidation operation over
the khata in dispute as khata in dispute was acquired by

petitioners' father namely Chetai as his exclusive holding. He
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respondent nos.2 and 3 was allowed in illegal and arbitrary
manner granting co-tenancy right to respondent nos.2 and 3 as
such title appeal filed on behalf of petitioners was allowed and the
order passed by Consolidation Officer was set aside recording
finding of fact that Co-tenancy cannot be granted to respondent
nos.2 and 3 in the facts and circumstances of the case. He
submitted that Deputy Director of Consolidation has exceeded his
revisional jurisdiction at the relevant point of time in setting aside
the order of Settlement Officer of Consolidation and maintaining
the order of Consolidation Officer. He further submitted that there
is no continuity and identity of the holding in the name of Smt.
Jhinka @ Chotka in 1323 fasli, as such co-tenancy cannot be
granted to respondent nos.2 and 3. He submitted that Khata in
dispute was acquired by Chetai as such unless cliam for granting
co-tenancy is proved in accordance with law, the title objection
cannot be allowed by consolidation officer. He further submitted
that revisional court has misread and misconstrued the record of
the case while passing the impugned revisional order allowing the
claim of co-tenancy. He further submitted that statement of
witness should be read as a whole to assess its value rather

considering the evidence of witnesses in piecemeal. He further
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present case there was separation in the family when the
settlement of the khata in dispute was made in favour of
petitioner's father namely Chetai. He submitted that impugned
revisional order passed by Director of Consolidation should be set
aside and the order passed by Assistant Settlement Officer of

Consolidation should be maintained.

6. On the other hand, learned counsel for the private respondents
submitted that name of Chetai was recorded over the Khata in
dispute being eldest member of family as karta khandan as such
there is no illegality in granting co-tenancy to respondent nos.2
and 3, who are real brothers of Chetai. He submitted that
Consolidation Officer after framing issues and considering the
evidence on record has held that name of Chetai was recorded
over Khata in dispute in the capacity of Karta Khandan as such
respondent nos.2 and 3, who are real brothers of Chetai are
entitled to co-tenancy right but the order of Consolidation Officer
has been illegally set aside in appeal by Assistant Settlement
Officer of Consolidation, accordingly Joint Director of
Consolidation has rightly set aside the order of Assistant
Settlement Officer of Consolidation and maintained order of

Consolidation Officer granting co-tenancy right to respondent
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right to respondent nos.2 and 3. He submitted that no interference
is required against the impugned order passed by Joint Director of
Consolidation under section 48 of U.P.C.H. Act and writ petition is

liable to be dismissed.

7. | have considered the arguments advanced by the counsel for

the parties and perused record.

8. There is no dispute about the fact that in the basic year of
consolidation operation, petitioners who are sons of Chetai were
recorded. There is also no dispute about the fact that against the
basic year entry of Khata in dispute, an objection under section 9-
A(2) of U.P.C.H. Act filed by respondent nos.2 and 3 for granting
co-tenancy right was allowed by consolidation officer vide order
dated 30.5.1978. There is also no dispute about the fact that title
appeal filed by petitioners was allowed by Assistant Settlement
Officer of Consolidation vide order dated 29.12.1978 setting aside
the order of Consolidation Officer dated 30.05.1978. There is also
no dispute about the fact that revision filed by respondent nos.2
and 3 was allowed by Joint Director of Consolidation vide order
dated 17.8.1979 setting aside the appellate order dated

29.12.1978 and maintaining the order of Consolidation Officer
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Rupan

I

| |

Ghirau Dukkhi
I |
Mst.Jhinka @ Chhotka | | |
Chetai Jaglal Faujdar
I
| | | |
Pardesi Munnu Hardar Nandlal

10. The aforementioned family pedigree is not disputed between

the parties.

11. The perusal of two issues framed before the consolidation

officer will be also necessary, which is as under:-

1. &I ST g SiiaR fafafea @rar & ggarder g hsett &

2. gfc gi df geft o1 3ier a7 87

12. The Consolidation officer, considering the evidence, has held
that name of Chetai was recorded over Khata in dispute as Karta
Khandan, as such respondent nos.2 and 3 will be entitled to co-
tenancy right over Khata in dispute. The assistant settlement
officer of consolidation, while deciding the appeal filed by

petitioners, has considered the question of granting co-tenancy
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"JURTeRT STl Uell hi WiehR g1 Uletl< bl he foh faariad
el el Aag 3 9<7 fohar | STRaTa! & R% & Thel @dll
2393 B0 MW & oaR wWE g & fGarfea mmer siear fear
foRTS & AT PIITHR SEIABR gof g (ITRATGITYN) 7 3mufa &
RT U 2 H gl foh faarfad mer iRt 7 dar el ot ok 3k
TR & 915 ol g S Slear & AW T gy ok Ih
aA & 91€ HNIh BT el 99 A Fal T 7 fh oA
Ao gt g foRTs &t 3aT el § 3% AR & a1 f[Aarea

rer fiFent TR I7eh! 3iiRd Y el g1 2fivept & 7= & a1e
ST UeT ! et srdiere wResht 3 orue s & &gt g fh

Ryt Trer 37 a3 ot AT T g 2

g™ T arfdert A sraa ol @ foaar @ 6 weh 4 erd
A Toiic B & el & fob SRSt RSITS & sitelrar 37 gdon
F 81 Y gz T© T8t & 4 AT AdE, S A 9 WivER
SHIGRY ged & Ugel & e glehe AR T 3R 37TAT 3T HehA
g1 forar fORg & wRasht 3 auely fhar & & forres &1 3iRd

TRt IW Bieah o) ST 37 81U & Ul TR TR | Bd 3 fhe
7 foham e uget forar o 3k g erd WR forar &7 g91dh STTHah R
greeft ol AT &, uzeeft A T € foh gear ot SR 39 fuar
6 § I8 78l & el &+l gg oft SR T8 & S gear &
foas foT 91 Ids N | 29 SR Qg Jaa<d! faaRt A
wReeft & STart Fered wR faamy gl Rl ISR ardt & Star
Gg1dd hl aiR AT fohd gt fazara-iig /- ferar |
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RISt FASTE & aremmar ot 3T arar Y da1 f g8 T S 8
31T Yl <l et ht g8 9 Rarfed o o T 81

WR AUl R AT fob @R @ifdd &ear fo gRar afffela
sifaver fg=g gRaR o1 3R Sifdwert fg=g uRaR & Iursia &

frenfea mmer @WRIGT AT rrar SUTfSia fohar maT | srdfter<
o1 e g foh fAWTST agd uget 81 T 91 Safeh BiseR 7 3raa

T 7wl & fh SRSt ASTTE fjrss @ gt &t dar Hr gg @
g 3reHY Teh B ¥2d & 98T fOR1S: & | 987 819 & A1 I7ehT A
TSl Bl T STRATS] BISTQIR dT 3 TTaTg SHIeTel & §aT &
oWy ¢ {6 97 wIe o= fQarfed mer &t Sidq § ord uell df
reTes gl Mt §1 57a Uk aR g ufarR faved 81 mar at wR
39 Afed R § St dhadl g foh faarfea mmer & da1 g & a9y
URaR Tgad o7 | IARATGNTY] & 91ed & o@- & WE § fh

STARATRITOT g ATfad dhewt 7 orawd § 6 wia fqanfea mer dar
feha T 39 THY URER TR T |

fagM arfidrgadr IT=aTal A 2R6% 3TRogto UG o, §]E¢ 3RoSto
UST 3§& Qo 303Ro 234§ YW HIE U gog amd Il WReg
JoRT ehIcTT g &1 TR T8 o7 Nt | 23§¥-2%0 Sfo TS Lo
gfeld $1g W @R &l g1 ifch 39 aIg & Ig AIfad el 8
foh are} 7T (IIRATEY 70T T hsott faaTied mer R I e &
AR Hifdd 78t § iR 7 gg wifdd ¢ f& fqanfea mmer Sas=
hIAE UTUCt 8 | 83&¢ 3TRoslo UST 36§, 3qfIY Tl R ghm
oifeh farafaa mmeT 92¢R wHelt ruar 38 gd & @1 Uar @1 g8
TEl § SR TATTell & 7 UHT IS T18T & | 2]4E R0 3M.03(Ro
IO T OF 20 off =g gre ¥ T8 a7 2y R i fearfea
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TTeT Ads, oh T4 {0 96 I ehich gof &1 9343 Ho¥ fdarfad wrer

ST ¢ o R0 a9 ok ordieATe & fUdT A, B A 3ifchd §
SO WE g foh fdariad mmer 2338 wo # ads srdieie & fuar 4
a7 fohar STt ’323 wo T (h-iae) T8l gianl afe srdiar< shwadh
Biehl & R UTd df S5ToT AT 323 H0 o BT | 8333
o o Hgd d 938¢ W0 $34& Tho 234§ W0 & Hed 9 foieh -Tgt
hdl g | IaxdIg] 0T hl Ag HAF gl ¢ fob d 2fHdl Bieahr &
aIRT & 3R 7 Jg! Trey ¢ fob shwd! Stee w9 w9 faarfaa mer

3rdieT & fOdr 9qg, & 919 23¢¢ B0 A ggd ¢ I§ hedh oo
g YR Jxaret MoT R g foh & wifed & fob fAenfea et s
ey gRT 9er fohar mar ot Rusi=efea hafadt o der o
T

3¢ 3RO Sto TSI A HRSRY el < arad Ig Ad e fohal
T g -

It is also settled that members of the joint Hindu family
even if he is joint co-possession separate property such
property belongs exclusively to him and no members of

the co-possessary can claim any interest.

T4 UUH Icrdral 07 g IIfdd e 7 e @ o fqanfea
el iR 9 Rusi=efea hafadt & farfeq et ot dar fohar |
gdch IeTdl fiRT& @1 Uit il Bicer & 7 & uand
farenfaa mmer Ids o A e g5 gt 3R {99 Hed & |1y 361
wE g foh wrfagdt A gt it | it Sted & g &
gaTd SHIGRM = faarfed mer W dset o foar ghm iR a8

a:_llll 11T J....uu%::ﬁ:ﬂ']ﬁl —J':u—rznfﬂ'mn.—rmté—rrjﬁ'%&
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3MTQeT

i TR &l Il 8 AgH gwa< ifdaRt o Aol s
30-4-lo¢ AT fhaT ST g1 @rdr I s e uresft
3nfe & ATH d98T Sof Y& 3R Icaxdrel 97 STl 3ife o
gg@IdeR ol fadrg @it g |

aTe 37 e A arfdd SR & |

gaufafefo:

go dlo dlouo f&g
Jogoafo, TLIT 3%-23-6¢"

13. Perusal of finding of fact recorded by Assistant Settlement
Officer of Consolidation as quoted above demonstrate that
appellate court has taken into consideration the revenue entry,
duration mentioned in the khatauni as well as fact of non
continiuty and identity of revenue entry of the Khata in dispute in
holding that co-tenancy cannot be allowed in favour of respondent
nos.2 and 3. The finding of fact has also been recorded by
appellate court that after separation of family, the settlement was
made in favour of petitioners' father Chetai, as such it cannot be
said that the name of Chetai was recorded as Karta Khandan.
The Joint Director of Consolidation has allowed the revision filed

bv reenondent noc ? & R withotit revercina the findina of fact
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1348 Fasli which is annexed along with writ petition as annexure
no.1 demonstrate that duration of entry was 9 years, as such the

impugned revisional order cannot be sustained in the eye of law.

14. It is also material to mention that in the year 1979, the Deputy
Director of Consolidation was having limited jurisdiction under
section 48 of U.P.C.H. Act, as section 48 of U.P.C.H. Act was
amended giving wider power with effect from 10.11.1980, as such
the revisional order dated 17.8.1979 cannot be sustained on the

ground of limited revisional jurisdiction also.

15. It is also well settled principle of law that any member of joint
family can acquire his separate property from his own fund as
held by this court in the case reported in 1978 RD 1 Ram Chandra
Dubey and another vs. Deputy Director of Consolidation, Deoria
and others. Paragraph nos. 20, 21, 22 and 23 of judgment will be

relevant for perusal, which are as under:-

"20. Accordingly, | find that the view taken by the
Consolidation Authorities that the land belongs to the
joint family and that the respondent No. 4 had half share
in Khata No. 50 is correct and does not call for
interference. Hence the mere fact that the sale-deed
was executed in favour of the petitioners alone, that
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family, even if he is joint can possess separate property.
Such property belongs exclusively to him and no
member of the co-parcenery, not even his male heirs
can acquire any interest in it. Accordingly even if it is
correct that the petitioners were the members of the joint
family of which the respondent No. 4 was also a co-
parcener, the same would not entitle respondent No. 4 to
get rights of a sirdar over the disputed land. The
Settlement Officer and the Deputy Director of
Consolidation held the respondent No. 4 to be the sirdar
of this Khata simply on the basis that he was a member
of the joint family. None of the two authorities found any
evidence on record to show that the property was either
acquired by respondent No. 4 along with the petitioner or
that the petitioners threw it into the common hotch-
potch. The claim of the respondent No. 4, therefore, over
these plots simply on the basis that as both the parties
were living jointly, therefore, the property must be held to
be the joint property of all cannot be accepted. The sub-
mission of the learned counsel for the respondent No. 4
that the name of Sarju was recorded in the
representative capacity because he was the Karta of the
family cannot also be accepted inasmuch as there is no
evidence on record to prove that the land of these two
Khatas was ever treated by the petitioners or the
respondent No. 4 as that of the joint family. Accordingly,
the claim of respondent No. 4 with regard to Khata Nos.
95-A and 95-B cannot be upheld.
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Consequently, the judgment of the Consolidation Officer
is restored. In the circumstances of the case the parties
shall bear their own costs.

23. Petition partly allowed."

16. This Court in another case reported in 1978 RD 51 Bala
Charan and others Vs. State of Uttar Pradesh and others has held
that there can be presumption of Joint family but there can no
presumption of Joint family property. paragraph nos.6, 7 and 8 of
the judgment renderedin Bala Charan (Supra) will be relevant for

persual, which are as under:-

“6. In the case in hand no evidence was adduced on
behalf of the opposite parties that there was nucleus from
which the plots in question were acquired. It was not
proved that the Patta was acquired out of the joint family
funds, nor was it established that the income raised out of
the plots in question was utilised by the other members of
the joint Hindu family, nor any effort was made to show
that the plots in question were blended with the joint family
property and the opposite parties had thus acquired co-
tenancy rights therein. The fact that the plots standing in

the name of Mitthoo were held to be joint family property
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tenancy rights in the said plots. The Consolidation Officer
had also erred likewise. In my view the Settlement Officer
(Consolidation) had applied the correct principles of law to
the facts of the case. The orders passed by the Deputy
Director as also the Consolidation Officer cannot,

therefore, be maintained.

7. In the result, the petition is allowed with costs. The order
dated 23-7-1968 passed by the Consolidation Officer and
the order dated 5-8-1970 passed by the Deputy Director of
Consolidation are quashed. The order dated 8-11-1968
passed by the Settlement Officer (Consolidation) is

restored.

8. Petition allowed.”

17. Considering the findings of fact recorded by Assistant
Settlement officer of Consolidation while deciding the appeal
under section 11 (1) of U.P.C.H. Act, revenue entry of plot in
question demonstrate that there is no identity and continuity of in
dispute jurisdiction of revisional court under section 48 of U.P.C.H.
Act in the year 1979 as well as the ratio of law laid down by this

court in Ram Chandra Dubey (supra) & Bala Charan (Supra), the
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18. The writ petition is allowed. The Order of appellate court
dated 29.12.1978 passed by Assistant Settlement Officer of

Consolidation is hereby maintained.

19. No order as to cost.

(Chandra Kumar Rai,J.)

July 1, 2026
PS*



