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L. Heard Sri Shakti Swarup Nigam, learned Senior Advocate assisted
by Sri Karshit Nigam, learned counsel for petitioner and Ms. Bushra
Mariyam, learned Senior Advocate assisted by Sri Bager Mehadi,
Advocate for Respondent-2.

2. Since the issue involve in this case is purely legal, therefore, with

the consent of parties, the Court proceed to decide it without exchange of
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inquiry report is 28.09.2001 and order of terminated is dated 17.10.2001.
The Workman raised an industrial dispute before Labour Court, Noida.

4. An issue which was to be framed as a preliminary issue, i.e.,
whether domestic inquiry conducted by petitioner against Workman was

fair or not, was framed as an additional issue.

5. Before making adjudication to said additional issue, the evidence
from side of Employer was also taken on record and by impugned order
not only additional issue was decided but on basis of evidence so
recorded, a finding was returned that charges levelled against Workman
were not found proved. It was held that domestic inquiry was unfair as
sufficient opportunity was not granted to Workman and on consideration
of oral as well as documentary evidence, so led, it was further held that
no proper opportunity was granted to Workman, therefore, the order
dated 17.10.2001, whereby Workman was terminated from services, was
held to be illegal and directed that it’s legal consequence shall be

followed.

6. Learned Senior Advocate appearing for petitioner has placed
reliance on a judgment passed by this Court in M/s Dwarikesh Sugar
Industries Ltd. vs. Presiding Officer, Labour Court, Rampur and others,
2023:AHC:44828 wherein this Court has considered the judgments
passed by Supreme Court in Delhi Cloth & General Mills Co. Ltd. vs.
Ludh Budh Singh, 1972(1) SCC 595; Cooper Engineering Ltd. vs. P.P.
Mundhe, 1975(2) SCC 661; Workmen of M/s Firestone Tyre & Rubber
Co. of India (P) Ltd. vs. Firestone Tyre & Rubber Company, 1976(1)
SCC 819; Shambu Nath Goyal vs. Bank of Baroda, 1983(4) SCC 491;
Rajendra Jha vs. Presiding Officer, Labour Court, 1984 (Supp.) SCC
520; Neeta Kaplish vs. Presiding Officer, Labour Court and another,
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State Road Transport Corporation vs. Gajadhar Nath, 2021(10) SCC
697. He further submits that there is no ambiguity in position of law that
if an industrial dispute is raised against the order passed on basis of
domestic inquiry, the Labour Court at first instance will decide an issue,
whether domestic inquiry was fair or not. In case answer is in
affirmative, the dispute will not further proceed for adjudication.
However, in case answer remain in negative, the Employer shall be
granted an opportunity to present evidence to prove the charge and
Labour Court on basis of evidence so led before it, will decide matter on
merit, whether charge was proved or not. For reference, relevant part of
the judgment passed by this Court in M/s Dwarikesh Sugar Industries

Ltd. (supra) is reproduced hereinafter:
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gc. g1 aF [39e GRT 3 =iy #1 QU 915 & U 4017 Qs e
Foieaer mizaed ggior for (qd 7 Fevif@a) v a7 37 #7397 &, TET
quf 9 7 T8 [HERT 1T & 95 =raiere &7 I8 A 78] & 1 T g9
I T T AT 8, F ARIFE fag F13 & 1907 1397 5T T Fed
185371 @1 U Gre [HEIRT 1 ¢ Gebell §1 Ye=g SI4T Y 7 Foeied [T & 1
qUf 75 & 191 @ U7 QA Qe IbTer (qd 7 Sevilad) 7 78 wE &7 G
IR 134T 7T 35 97 =eied & AR fa75 13 g9 ofid &1 Jad d
JYTI=F G717 &1 8T T 3qF [H€1RIT & J9e=7 &1 A Bl FaT8] F Tl
& 57 FRIT & 75 AT, §Uf 915 & [0 F ST w7 3 [y areqy
TE1 81

99 HIATIET 3 GIT I (RO 3 STEIT GT qE FHEY [T AT 8 13 3
TRIP [a75 7 F-1< Hig Jic @1 41 &1, ad 1 a1y Ha-gd &l THET T18T
GH 17 @ THE 3% P QU WAl &, [T 3G A ) ISTET AR
e 7 TAH JTadT § UGT B3 41 BRUT BT FHIT 781 1697 &, 13 Jreq 7
G T & BRI IHF TIT FF GHTIT AT & 5% Slarad glaard 7
GiIT §o7 FETH FAIerd F GaUNE W 3 01T el 3w ()
(q7 % Fewil@a) 72 1397 & 5 977 e, aRey 7 &, g i 3 8 ar
T, 3 g T IR @ @ fory aTed 71 8, 37 7F farg a1 7 o iR
fFar ST GEaT & §GF T Hddrd & any Jfaddr 7 THEY Uis
GRIRAeT AT TR YT IR AT, (q& 7 Fewi@aq) 3 7 7 27 T
fvfer g7 off a7 fear)

Po. ITIFT aF TR U1 @+ & §d G4 TiaET 15 IR 183 7 17017 @
gRefeT eqgaF 15911 FIAE Ve & GHY Ig [dFiq 9T & F=ad
=I1TeTd F1 & Wi5] ZRT 139 T AR et Wi 3% sirw a2k, (99¢3)
& PHELEL &9¢ T AR g WA NorHT AT, AT TS 9¢%
(Tl TR avo, 3 [T T 37T FiF [T & @ FiT qT [T
AT & 1 TIET GRT TT8T TG @< 1 FTT 1358 &ie GT &7 Tl 8/
FIT IHH! TRIFNF [a-g, 135 FT GO 1T S3UTAF T HI 8, 3 [HedIe0r &7
SR T Tlad I7 A 7 & Fld Fa% & qrg & 187 7eqa e+ &l
JreT &2 341 Ted) 34 Id Glae Vs 7 agHd & dg [HEiRd far i
FYRIFT G141 14U 5 Big [T 78] & 15 e &1 Siared & &rd & T8
TTT T o JTET &7 qMied 13 a1 18T o qega T amear &, [aad
17 9EIRTT § 31 7 & T TE JreT FNe 3FIF 8, a1 1471 T FE
TfageT 71T 787 81T e s 7 FuT gt for. mia iR gE, (e904) ?
SCC §&¢ F] FAHIRT Hd gU Hei? 98 H Jg 1101 17 1 Toe] i @1
Asgerar g7 afe weT 38 @ 38 g fag & &7 4 & [fofa faar ard @
FHF I3 &1 T18q @ AR GT TIg 101 1547 ST/ 131 Fhac q1ge @1 &
TTeT U & THT G2 o, 1577 U7 TIFeT 913 7 [7€1Ra 1337 & a1 797 &




Writ C No. 26630 of 2026

(g7 7 FEwf@) 7 77 o AT e f R i Frger 78 & @7 A
URIFE &G & F7-T SH1a99% Ta] &, Ueeg 7 dl 134 1is & GHE T8 a5
RTrTehT 8 o site 7 & Derr e dha 3 oty 7 a8 o ek e &1
o7 gt gl & 1 Rieer A9t (q & Fewii@e) & 7?23 @ AT §
@iy #15 & 13017 7 3 FET AT . AT & 379 81

9. TUIFKT [TETUT HT GV § [ 5 1aTed #7311 & 1 RIS
& &G "] G ST [598] 8" BT [a-5 €T & JIe 35 197 & I0r=T
&1 A F FHATET FI [AFIFA, YH FrEGT § T SNET Fd THY
TRITN: [d=g U7 &7 370-T TEIHI0T T G &1 G 18 3+ @1 7 o1 &7
GHaT &1 TAFIT GHIUT 7 [H1ar g7 9Resy 4 &7 J7 grefr & 75 o &
URIF ¢ 13 "5 Sid 14998 8" §=7a7 514, Ueng 94 ~Fraierd 4 Jré-r
[I0ET G FI&T SATHIAT 13T T&T 51 H18% 7 =rlerd & THE T&gd
133 714 3G FARFT T ST 7 HeGd FIgT G Y [N Fed gV Tg
IR 15T 13 7 a7 G STiel I & 3o Uggla 41 a1 471

P2 YH FITT R TE [A9IRT FaT & 1 G AT 19 T8l 8, al
FIeT I FIT W 51 IHF THE 1% ag 169 T8 T YT &1 GAed] G elrd
TG & & TR 7 & T R F fF FT JRIT qifdad giar & ar g
7] TAHTT THIUT H §H =17 = G+l JeF (Sl 5o ST § Frdare’ &
G  9H 11T & THE A1) T[4 1397, & qof &9 & 338714 &1
(3G Hiar Falerer (q& 7 feon@a) F 7T T 20 T °¢) FHFR @ TRE
SITFFTT ZIRT HEGT 51 1319 GBI T F1g olre FHBIR] @1 78] 1HeT el
81 I 3 &I YT HIENT FIGI & 1477 319 Hgeaqul & I& 94 =raieid 7

ST §b ST F TR H TIITH T8 FaT TR gl
FT &1 &1 THar or, [ 7= @ dleT 1F 24.11.2016 F1 8T
T T 8. @i Il o fFarT @ 7 al gpdis @ T e T &
FHHI qoef ST B HIK T & =FrFrerd H gEgd 191 & A JET
QT @& 37 HIT H [ 787 1397 ST qhar & 9 3oz
PHAR 7 FURIHKT 24G1491 7 §% BIT ¥ [aih 24.11.2016 F9141
8"

"STET A% Iadld 24.11.2016 FT 19 FIT 3 let [ellda] &
TTE BT YT 571 &7 F97 & 1 3GH 5 1 @ 177 TaTE TTFHNR
GRT [lf@a &9 (3-13), 1355 188 &7 [ol@d & (5-14), FHR
1&g F7 18T & (3-15), 65T FHR FT [l1&T &I (3-16), Tz
PR HT [ll@T HIT (3-17), THI WYITHGREAT F7 [lE@d Fe
(3-18), 3F FHR IH[ FT [l@d HIT (3-19), [Sid= FHR BT
farf@e &e (£:20) w&ga 54 74 8 s#aw?a:ha#@am?_aa?




Writ C No. 26630 of 2026
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7. Learned Senior Advocate appearing for Respondent-Workman has
placed reliance on a judgment passed by a Coordinate Bench of this
Court in Shashi Export Private Limited vs. State of U.P. and others,
2018:AHC:22600, wherein a similar issue was involved between parties
to this Court and Labour Court concerned has adopted similar procedure

and Coordinate Bench has dismissed writ petition filed by petitioner.

8. During argument it is informed that aforesaid judgment in Shashi
Export Private Limited (supra) was challenged at the behest of petitioner
before Supreme Court, being Special Leave to Appeal (C) No. 11076 of

2018 (Shahi Exports Ptv. Ltd. vs. State of U.P. and another), which was

dismissed on 07.05.2018. For reference paras 9, 10 and 11 of aforesaid
judgment in Shashi Export Private Limited (supra) is reproduced

hereinafter:

“9. I have considered the arguments of the counsel for the petitioner
and examined the record. In view of plea raised by the petitioner in
paragraph-19 of written statement, Labour Court fiamed an additional
1ssue on 28.03.2007 "Whether domestic inquiry was fair and proper
and has been done in consonance of principles of natural justice?".
Labour Court also directed that this issue would be decided along with
main i1ssue referred to it. The petitioner has not only examined V.K.
Solanki (Inquiry Officer) as EW-1, on 13.09.2007 but also filed entire
papers relating to domestic inquiry from the stage of suspension on
16.08.2001 to dismissal on 27.10.2001, to prove that inquiry was fair
and proper. The petitioner also examined Rajendra Ahuja (Manager
Karmik & Administration) as EW-2, on 22.07.2010, Neeraj Harjani
(Assistant General Manager) as EW-3, on 21.09.2016 and Promod
Kumar Gupta (senior supervisor) as EW-4, on 23.03.2017, to prove the
charges as leveled against respondent-3, in domestic inquiry. Afier
close of the evidence, the petitioner filed written arguments on
03.05.2017 and never demanded any further opportunity for additional
evidence. Arguments that the petitioner was not given opportunity to
prove charges against respondent-3 is misconceived.
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not be able to stand on his leg. It is admitted that the petitioner was not
engaged in production work rather she was checker of finished material
and posted in Finishing Department. Rajendra Ahuja (Manager Karmik
& Admuinistration) EW-2, in his cross examination has admitted that
there 1s no evidence to prove that respondent-3 had participated in go
slow move. Neeraj Harjani (Assistant General Manager) EW-3, in his
cross examination has admitted that respondent-3 has not assaulted any
person. Promod Kumar Gupta (senior supervisor) EW-4, in his cross
examination admitted that Ranjana Jha was working in finishing
department and had not assaulted any workman or the ofticer of
management. Thus charges of domestic inquiry was not proved before
Labour Court. Finding in this respect does not sufter from any
1illegality.

11. VK. Solanki (Inquiry Officer) EW-1, in his cross examination
admuitted that envelope, in which notices were sent to respondent-3 did
not contain her correct address. Smt. Ranjana Jha in her statement has
stated that Inquiry Officer conducted inquiry inside factory premises
and she or other employees were not permitted to enter factory
premises. This statement has been believed by Labour Court. Finding
that domestic inquiry was not fair and proper does not sutter from any
illegality. ”

9. I have considered above submissions and perused the record.

10. So far as position of law is concerned, even a Coordinate Bench
has passed a different order, this Bench can still follow the judgment
passed in M/s Dwarikesh Sugar Industries Ltd. (supra) wherein several
judgments passed by Supreme Court on the issue was considered,
however, the same were not considered or placed on record for

consideration before Coordinate Bench in Shashi Export Private Limited
(supra).

11. Coordinate Bench in Shashi Export Private Limited (supra) has
placed reliance on Lakshmidevamma (supra), however, the same was
only with regard to legal consequence of an ex parte inquiry and the

acnect of nrocediire to be 11indertalken wace not concidered Whereace thig
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12. Learned Senior Advocate for petitioner has placed reliance on a
judgment passed by Supreme Court in State of Uttarakhand and others
vs. Sureshwati, 2021(3) SCC 108 that position of law as referred above
was reiterated and for reference relevant part of said judgment is

reproduced hereinafter:

“18. This Court has in a catena of decisions held that where an
employer has failed to make an enquiry before dismissal or discharge
of a workman, it 1s open for him fto justify the action before the Labour
Court by leading evidence before it. The entire matter would be open
before the tribunal, which would have the jurisdiction to satisty itself
on the evidence adduced by the parties whether the dismissal or
discharge was justified.

19. A four-Judge Bench of this Court in Workmen v. Motipur Sugar
Factory (P) Ltd. AIR 1965 SC 1803 held that .

“l1. It is now well settled by a number of decisions of this Court
that where an employer has failed to make an enquiry before
dismissing or discharging a workman it 1s open to him to justity
the action before the tribunal by leading all relevant evidence
before it. In such a case the employer would not have the benefit
which he had in cases where domestic enquiries have been held.
The entire matter would be open before the tribunal which will
have jurisdiction not only to go into the limited questions open
to a tribunal where domestic enquiry has been properly held (see
Indian Iron & Steel Co. Ltd. v. Workmen [Indian Iron & Steel
Co. Ltd. v. Workmen, AIR 1958 SC 130] ) but also to satisty
1tself on the facts adduced before it by the employer whether the
dismissal or discharge was justified. We may in this connection
refer to Sasa Musa Sugar Works (P) Ltd. v. Shobrati Khan [Sasa
Musa Sugar Works (P) Ltd. v. Shobrati Khan, AIR 1959 SC
923] , Phulbari Tea Estate v. Workmen [Phulbari Tea Estate v.
Workmen, AIR 1959 SC 1111], and Punjab National Bank Ltd.
v. Workmen [Punjab National Bank Ltd. v. Workmen, AIR 1960
SC 160] . These three cases were further considered by this
Court in Bharat Sugar Mills Ltd. v. Jari Singh [Bharat Sugar
Mills Ltd. v. Jai Singh, (1962) 3 SCR 684] , and reference was

alen madde 1o the decicion nf the T aborir Annellate Tribrinal 10
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Estate case [Phulbari Tea Estate v. Workmen, AIR 1959 SC
1111], were on applications under Section 33 of the Industrial
Disputes Act, 1947. But in principle we see no difterence
whether the matter comes before the tribunal for approval under
Section 33 or on a reference under Section 10 of the Industrial
Disputes Act, 1947. In either case if the enquiry is defective or if
no enquiry has been held as required by Standing Orders, the

entire case would be open before the tribunal and the employer
would have to justity on facts as well that i1ts order of dismissal
or discharge was proper. Phulbari Tea Estate case [Phulbari Tea

Estate v. Workmen, AIR 1959 SC 1111] was on a reference

under Section 10, and the same principle was applied there also,

the only difference being that in that case there was an inquiry
though it was defective. A defective enquiry in our opinion

stands on the same footing as no enquiry and in either case the

tribunal would have jurisdiction to go into the facts and the
employer would have to satisty the tribunal that on facts the

order of dismissal or discharge was proper.”

20. Subsequently in Delhi Cloth & General Mills Co. v. Ludh Budh
Singh [Delhi Cloth & General Mills Co. v. Ludh Budh Singh, (1972) 1
SCC 595] this Court held that : (SCC pp. 615-16, para 61)

“60. ... (1) If no domestic enquiry had been held by the
management, or if the management makes it clear that it does
not rely upon any domestic enquiry that may have been held by
1t, 1t 1s entitled to straightway adduce evidence before the
Tribunal justitying its action. The Tribunal is bound to consider
that evidence so adduced before it, on merits, and give a
decision thereon. In such a case, i1t is not necessary for the
Tribunal to consider the validity of the domestic enquiry as the
employer himself does not rely on it.

Kk

(3) When the management relies on the enquiry conducted by it,
and also simultaneously adduces evidence before the Tribunal,
without prejudice to its plea that the enquiry proceedings are
proper; 1t 1s the duty of the Tribunal, in the first instance, to
consider whether the enquiry proceedings conducted by the
management, are valid and proper. If the Tribunal is satistied
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the management and decide the matter on the basis of such
evidence.”

21. Reliance is also placed on the judgment of this Court in Workmen
v. Firestone Tyre & Rubber Co. of India (P) Ltd [Workmen v.
Firestone Tyre & Rubber Co. of India (P) Ltd., (1973) 1 SCC 813 :
1973 SCC (L&S) 341] wherein the broad principle regarding holding
of the enquiry were spelt out as : (SCC pp. 827-29 & 831-32, paras 32
& 40-41)

“32. From those decisions, the following principles broadly
emerge:

‘(1) The right to take disciplinary action and to decide upon the
quantum of punishment are mainly managerial functions, but it
a dispute 1s referred to a Tribunal, the latter has power to see if’
action of the employer 1s justified.

(2) Before imposing the punishment, an employer 1s expected to
conduct a proper enquiry in accordance with the provisions of
the Standing Orders, if applicable, and principles of natural
Justice. The enquiry should not be an empty formality.

(3) When a proper enquiry has been held by an employer, and
the finding of misconduct is a plausible conclusion flowing fiom
the evidence, adduced at the said enquiry, the Tribunal has no
Jurisdiction to sit in judgment over the decision of the employer
as an appellate body. The interference with the decision of the
employer will be justified only when the findings arrived at in
the enquiry are perverse or the management is guilty of
victimisation, unfair labour practice or mala fide.

(4) Even if no enquiry has been held by an employer or if the
enquiry held by him is found fto be defective, the Tribunal in
order to satisty itself about the legality and validity of the order,
had to give an opportunity to the employer and employee to
adduce evidence before it. It is open to the employer to adduce
evidence for the first time justitying his action, and it is open to
the employee to adduce evidence contra.

(3) The eftect of an employer not holding an enquiry is that the
Tribunal would not have to consider only whether there was a
nrima facie case On the other hand the 1ss11e abont the merits of
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(6) The Tribunal gets jurisdiction to consider the evidence
placed before it for the first time in justification of the action
taken only, if no enquiry has been held or after the enquiry
conducted by an employer 1s found to be defective.

(7) It has never been recognised that the Tribunal should
straightaway, without anything more, direct reinstatement of a
dismissed or discharged employee, once it is found that no
domestic enquiry has been held or the said enquiry is found to
be defective.

(8) An employer, who wants to avail himself of the opportunity
of adducing evidence for the first time before the Tribunal to
Justity his action, should ask for it at the appropriate stage. If
such an opportunity is asked for, the Tribunal has no power to
retuse. The giving of an opportunity to an employer to adduce
evidence for the first time before the Tribunal 1s in the interest of
both the management and the employee and to enable the
Tribunal itself to be satistied about the alleged misconduct.

(9) Once the misconduct is proved either in the enquiry
conducted by an employer or by the evidence placed before a
Tribunal for the first time, punishment imposed cannot be
interfered with by the Tribunal except in cases where the
punishment is so harsh as to suggest victimisation.

(10) In a particular case, after setting aside the order of
dismissal, whether a workman should be reinstated or paid
compensation is, as held by this Court in Panitole Tea Estate v.
Workmen [Panitole Tea Estate v. Workmen, (1971) 1 SCC 742]
within the judicial decision of a Labour Court or Tribunal.’

koK

40. Therefore, it will be seen that both in respect of cases where
a domestic enquiry has been held as also in cases where the
Tribunal considers the matter on the evidence adduced before it
for the first time, the satisfaction under Section 11-A, about the
guilt or otherwise of the workman concerned, is that of the
Tribunal. It has to consider the evidence and come to a
conclusion one way or other. Even in cases where an enquiry
has been held by an employer and a finding of misconduct
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Tribunal may hold that the punishment 1s not justified because
the misconduct alleged and found proved is such that it does not
warrant dismissal or discharge. The Tribunal may also hold that
the order of discharge or dismissal is not justified because the
alleged misconduct itself is not established by the evidence. To
come to a conclusion either way, the Tribunal will have to
reappraise the evidence for itselt. Ultimately it may hold that the
misconduct itself is not proved or that the misconduct proved
does not warrant the punishment of dismissal or discharge. That
1s why, according to us, Section 11-A now gives full power to
the Tribunal to go into the evidence and satisty itself on both
these points. Now the jurisdiction of the Tribunal to reappraise
the evidence and come to its conclusion enures to it when it has
to adjudicate upon the dispute referred to it in which an
employer relies on the findings recorded by him in a domestic
enquiry. Such a power to appreciate the evidence and come to its
own conclusion about the guilt or otherwise was always
recognised in a Tribunal when it was deciding a dispute on the
basis of evidence adduced before it for the first time. Both
categories are now put on a par by Section 11-A.”

13. In aforesaid circumstances, when law on issue is very clear and
reiterated by Supreme Court time and again, the procedure undertaken
by Labour Court concerned, being contrary and in the teeth of judgments
passed by Supreme Court, cannot be sustainable. For sake of repetition
the principle enunciated by Supreme Court in Workmen of M/s Firestone
Tyre & Rubber Co. of India (P) Ltd. (supra) is again taken into
consideration that even a Workman is dismissed or any adverse action is
taken against a Workman even without conducting an inquiry, in such
case the Labour Court after making a declaration that no inquiry was
conducted, an opportunity should be granted to Employer to prove,
whether charge can be proved or not and that further proceeding will be
initiated only after the Labour Court has taken a decision, whether

domestic inquiry was fair or not.
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charge was make out or not. The Court is not interfering decision of
Labour Court that domestic inquiry was unfair. The matter is remitted
back with direction that Labour Court concerned will provide an
opportunity to produce evidence including fresh evidence also from the
side of Employer with further opportunity to Workman to cross-examine
the same, if so advised. The entire proceedings shall be concluded within
a period of three months from today. It is also directed that no party will

take any unnecessary adjournments.

15. With aforesaid directions/ observations, the writ petition is

disposed of.

JAuIl<y 15, 2026 (Saurabh Shyam Shamshery,].)



